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| nsolvency Act 1986

1986 CHAPTER 45

Thomson Reuters (Legal) Limited.
UK Statutes Crown Copyright. Reproduced by permission of the Controller of Her Majesty's Stationery Office.

An Act to consolidate the enactments relating to company insolvency and winding up (including
the winding up of companies that are not insolvent, and of unregistered companies); enactments
relating to the insolvency and bankruptcy of individuals; and other enactments bearing on those
two subject matters, including the functions and qualification of insolvency practitioners, the public
administration of insolvency, the penalisation and redress of mal practice and wrongdoing, and the
avoidance of certain transactions at an undervalue

[25th July 1986]

BE IT ENACTED by the Queen's most Excellent Mg esty, by and with the advice and consent of
the Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and by the
authority of the same, as follows.—

PART |

COMPANY VOLUNTARY ARRANGEMENTS
The proposal

1— Those who may propose an arrangement.

(1) Thedirectors of acompany [(other than one which isin administration or being wound up)]*
may make a proposal under this Part to the company and to its creditors for a composition in
satisfaction of its debts or a scheme of arrangement of its affair (from here on referred to, in either
case, as a“voluntary arrangement”).

(2) A proposal under this Part is one which provides for some person (“the nominee’ ) to act in
relation to the voluntary arrangement either as trustee or otherwise for the purpose of supervising
its implementation; and the nominee must be a person who is qualified to act as an insolvency
practitioner [or authorised to act as nomineg, in relation to the voluntary arrangement]? .

(3) Such aproposal may also be made—
[ (8 wherethe company isin administration, by the administrator, ]°

1 Words substituted subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40

Sch.17 para.10(a) (September 15, 2003: substitution has effect subject to transitional provisions specified in Sl
2003/2093 art.3)

Words substituted by Insolvency Act 2000 c. 39 Sch.2(l) para.2 (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)
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(b) where the company is being wound up, by the liquidator.

[ (4) InthisPart “company” means—
[ (@) a company registered under the Companies Act 2006 in England and Wales or
Scotland; ]*
(b) acompany incorporated in an EEA State other than the United Kingdom; or
(c) acompany not incorporated in an EEA State but having its centre of main interestsin
amember State other than Denmark.

(5) In subsection (4), in relation to a company, “centre of main interests’ has the same meaning
asin the EC Regulation and, in the absence of proof to the contrary, is presumed to be the place of
its registered office (within the meaning of that Regulation).

(6) If a company incorporated outside the United Kingdom has a principal place of businessin
Northern Ireland, no proposal under this Part shall be made in relation to it unless it also has a
principa place of business in England and Wales or Scotland (or both in England and Wales or
Scotland). ]°

[1IA.— Moratorium.

(1) Where the directors of an eligible company intend to make a proposal for a voluntary
arrangement, they may take steps to obtain a moratorium for the company.

(2) The provisions of Schedule Al to thisAct have effect with respect to—
(@) companies eligible for amoratorium under this section,
(b) the procedure for obtaining such a moratorium,
(c) the effects of such a moratorium, and
(d) the procedure applicable (in place of sections 2 to 6 and 7) in relation to the approval
and implementation of avoluntary arrangement where such amoratorium is or hasbeenin
force.

]6

2— Procedure where nomineeisnot theliquidator or administrator.

(1) This section applies where the nominee under section 1 is not the liquidator or administrator
of the company [ and the directorsdo not propose to take stepsto obtain amoratorium under section
1A for the company]’ .

% Substituted subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40 Sch.17

para.10(b) (September 15, 2003: substitution has effect subject to transitional provisions specified in S| 2003/2093

art.3)

Substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings) Order

2009/1941 Sch.1 para.71(2) (October 1, 2009: substitution has effect subject to transitional provisions specified

in Sl 2009/1941 art.8)

®  S.1(4)-(6) substituted for s.1(4) by Insolvency Act 1986 (Amendment) Regulations 2005/879 reg.2(2) (April 13,
2005)

®  Added by Insolvency Act 2000 c. 39 Sch.1 para.2 (January 1, 2003 subject to transitional provisions specified in

Sl 2002/2711 arts.3-5)

Words inserted by Insolvency Act 2000 c¢. 39 Sch.1 para.3 (January 1, 2003 subject to transitional provisions

specified in SI 2002/2711 arts.3-5)
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(2) The nominee shall, within 28 days (or such longer period as the court may allow) after heis
given notice of the proposal for a voluntary arrangement, submit a report to the court stating—
(@ [whether, in hisopinion, the proposed voluntary arrangement has a reasonabl e prospect
of being approved and implemented, ] ®
[ (@) whether, in his opinion, meetings of the company and of its creditors should be
summoned to consider the proposal, and ]°
(b) if in hisopinion such meetings should be summoned, the date on which, and time and
place at which, he proposes the meetings should be held.

() For the purposes of enabling the nominee to prepare his report, the person intending to make
the proposal shall submit to the nominee—
(@) adocument setting out the terms of the proposed voluntary arrangement, and
(b) astatement of the company's affairs containing—
(i) such particulars of its creditors and of its debts and other liabilities and of its
assets as may be prescribed, and
(it) such other information as may be prescribed.

[ (4) The court may—
(@) on an application made by the person intending to make the proposal, in a case where
the nominee has failed to submit the report required by this section or has died, or
(b) onan application made by that person or the nominee, in acasewhereitisimpracticable
or inappropriate for the nominee to continue to act as such,
direct that the nominee be replaced as such by another person qualified to act as an insolvency
practitioner, or authorised to act as nominee, in relation to the voluntary arrangement.

]9
Commencement

Ptls 2(1)-(4): Junel, 1991

3.— Summoning of meetings.

(1) Wherethe nominee under section 1 isnot theliquidator or administrator, and it has been reported
to the court that such meetings as are mentioned in section 2(2) should be summoned, the person
making the report shall (unless the court otherwise directs) summon those meetings for the time,
date and place proposed in the report.

(2) Wherethe nomineeistheliquidator or administrator, he shall summon meetings of the company
and of its creditors to consider the proposal for such atime, date and place as he thinksfit.

(3) The persons to be summoned to a creditors meeting under this section are every creditor of
the company of whose claim and address the person summoning the meeting is aware.

8 Existing s.2(2)(a) renumbered as s.2(2)(aa) and words inserted by Insolvency Act 2000 c. 39 Sch.2(1) para.3(a)
(January 1, 2003 subject to transitional provisions specified in SI 2002/2711 arts.3-5)

®  Substituted by Insolvency Act 2000 c. 39 Sch.2(1) para.3(b) (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)
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Commencement

Pt s 3(D-(3): Junel, 1991

Consideration and implementation of proposal

4.— Decisions of meetings.

(1) Themeetingssummoned under section 3 shall decide whether to approve the proposed voluntary
arrangement (with or without modifications).

(2) The maodifications may include one conferring the functions proposed to be conferred on the
nominee on another person qualified to act as an insolvency practitioner [or authorised to act as
nominee, in relation to the voluntary arrangement]™ .

But they shall not include any modification by virtue of which the proposal ceasesto be a proposal
such asis mentioned in section 1.

(3) A meeting so summoned shall not approve any proposal or modification which affectsthe right
of a secured creditor of the company to enforce his security, except with the concurrence of the
creditor concerned.

(4) Subject as follows, a meeting so summoned shall not approve any proposal or modification
under which—
(@) any preferential debt of the company isto be paid otherwise than in priority to such of
its debts as are not preferential debts, or
(b) apreferentia creditor of the company isto be paid an amount in respect of apreferential
debt that bears to that debt a smaller proportion than is borne to another preferential debt
by the amount that isto be paid in respect of that other debt.
However, the meeting may approve such a proposal or modification with the concurrence of the
preferential creditor concerned.

(5) Subject as above, each of the meetings shall be conducted in accordance with the rules.

(6) After the conclusion of either meeting in accordance with the rules, the chairman of the meeting
shall report the result of the meeting to the court, and, immediately after reporting to the court,
shall give notice of the result of the meeting to such persons as may be prescribed.

(7) References in this section to preferential debts and preferential creditors are to be read in
accordance with section 386 in Part X1 of thisAct.

Commencement

Pt s 4(D-(7): Junel, 1991

10 Words substituted by Insolvency Act 2000 c. 39 Sch.2(1) para.4 (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)
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[4A.— Approval of arrangement.

(1) Thissection appliesto adecision, under section 4, with respect to the approval of a proposed
voluntary arrangement.

(2) Thedecision has effect if, in accordance with the rules—
(@) it has been taken by both meetings summoned under section 3, or
(b) (subject to any order made under subsection (4)) it has been taken by the creditors
meeting summoned under that section.

(3) If the decision taken by the creditors meeting differs from that taken by the company meeting,
amember of the company may apply to the court.

(4) An application under subsection (3) shall not be made after the end of the period of 28 days
beginning with—

(@) the day on which the decision was taken by the creditors meeting, or

(b) where the decision of the company meeting was taken on alater day, that day.

(5 Whereamember of aregulated company, within the meaning given by paragraph 44 of Schedule
A1, applies to the court under subsection (3), the Financial Services Authority is entitled to be
heard on the application.

(6) On an application under subsection (3), the court may—
(@) order the decision of the company meeting to have effect instead of the decision of the
creditors meeting, or
(b) make such other order asit thinksfit.

]11

5— Effect of approval.

[ (1) This section applies where a decision approving a voluntary arrangement has effect under
section 4A. 1%

(2) The [...] " voluntary arrangement—
(@) takeseffect asif made by the company at the creditors meeting, and
[ (b) bindsevery person who in accordance with the rules—
(i) wasentitled to vote at that meeting (whether or not he was present or represented
atit), or
(i) would have been so entitled if he had had notice of it,

asif he were a party to the voluntary arrangement.
] 14

[ (2A) If—

11 Added by Insolvency Act 2000 c. 39 Sch.2(l) para.5 (January 1, 2003 subject to transitional provisions specified
in Sl 2002/2711 arts.3-5)

12 substituted by Insolvency Act 2000 c. 39 Sch.2(1) para.6(a) (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)

13 Word repealed by Insolvency Act 2000 c. 39 Sch.5 para.1 (January 1, 2003 as S| 2002/2711)

14 substituted by Insolvency Act 2000 c. 39 Sch.2(1) para.6(c) (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)
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(@) when the arrangement ceasesto have effect any amount payable under the arrangement
to aperson bound by virtue of subsection (2)(b)(ii) has not been paid, and
(b) the arrangement did not come to an end prematurely,

the company shall at that time become liable to pay to that person the amount payable under the

arrangement.
] 14

(3) Subject asfollows, if the company is being wound up or [isin administration] ™ , the court
may do one or both of the following, namely—
(@) by order stay or sist al proceedingsin the winding up or [provide for the appointment
of the administrator to cease to have effect]™ ;
(b) givesuchdirectionswith respect to the conduct of the winding up or the administration
as it thinks appropriate for facilitating the implementation of the [...] ** voluntary
arrangement.

(4) The court shall not make an order under subsection (3)(a)—
(@) at any time before the end of the period of 28 days beginning with the first day on
which each of the reports required by section 4(6) has been made to the court, or
(b) at any time when an application under the next section or an appeal in respect of such
an application is pending, or a any time in the period within which such an appeal may be
brought.

Commencement

Pt I s. 5(1)-(4)(b): Junel, 1991

6.— Challenge of decisions.

(1) Subject to thissection, an application to the court may be made, by any of the persons specified
below, on one or both of the following grounds, namely—
(a) that avoluntary arrangement [which has effect under section 4A]* unfairly prejudices
the interests of a creditor, member or contributory of the company;
(b) that there has been some material irregularity at or in relation to either of the meetings.

(2) The persons who may apply under this section are—
(@) aperson entitled, in accordance with the rules, to vote at either of the meetings;
[ (aa) aperson who would have been entitled, in accordance with the rules, to vote at the
creditors meeting if he had had notice of it; ]*
(b) the nominee or any person who has replaced him under section 2(4) or 4(2); and

5 Words substituted subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40
Sch.17 para.11(a) (September 15, 2003: substitution has effect subject to transitional provisions specified in Sl
2003/2093 art.3)

16 Words substituted subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40
Sch.17 para.11(b) (September 15, 2003: substitution has effect subject to transitional provisions specified in Sl
2003/2093 art.3)

7" Words substituted by Insolvency Act 2000 c. 39 Sch.2(1) para.7(2) (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)

18 Added by Insolvency Act 2000 c. 39 Sch.2(1) para.7(3) (January 1, 2003 subject to transitional provisions specified
in Sl 2002/2711 arts.3-5)
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(c) if the company is being wound up or [is in administration] * , the liquidator or
administrator.

(3) An application under this section shall not be made [...] % .
[ (&) after the end of the period of 28 days beginning with the first day on which each of
the reports required by section 4(6) has been made to the court or
(b) in the case of a person who was not given notice of the creditors meeting, after the
end of the period of 28 days beginning with the day on which he became aware that the
meeting had taken place,
but (subject to that) an application made by a person within subsection (2)(ad) on the ground that
the voluntary arrangement prejudices his interests may be made after the arrangement has ceased
to have effect, unless it came to an end prematurely.]

(4) Where on such an application the court is satisfied as to either of the grounds mentioned in
subsection (1), it may do one or both of the following, namely—
(@) revoke or suspend [any decision approving the voluntary arrangement which has effect
under section 4A]* or, in a case falling within subsection (1)(b), any [decision taken by
the meeting in question which has effect under that section]® ;
(b) giveadirection to any person for the summoning of further meetings to consider any
revised proposal the person who made the original proposal may make or, in a casefalling
within subsection (1)(b), a further company or (as the case may be) creditors meeting to
reconsider the original proposal.

(5) Where at any time after giving a direction under subsection (4)(b) for the summoning of
meetings to consider arevised proposal the court is satisfied that the person who made the origina
proposal does not intend to submit a revised proposal, the court shall revoke the direction and
revoke or suspend any [decision approving the voluntary arrangement which has effect under
section 4A1% .

(6) In acasewherethe court, on an application under this section with respect to any meeting—
(@) givesadirection under subsection (4)(b), or
(b) revokes or suspends an approva under subsection (4)(a) or (5),
the court may give such supplemental directions as it thinks fit and, in particular, directions with
respect to things done [under the voluntary arrangement since it took effect]® .

19 Words substituted subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40
Sch.17 para.12 (September 15, 2003: substitution has effect subject to transitional provisions specified in Sl
2003/2093 art.3)

20 5,6(3) renumbered as s.6(3)(a), (b) and words inserted by Insolvency Act 2000 c. 39 Sch.2(1) para.7(4) (January
1, 2003 subject to transitional provisions specified in S| 2002/2711 arts.3-5)

2L Words substituted by Insolvency Act 2000 c. 39 Sch.2(l) para.7(5)(a) (January 1, 2003 subject to transitional
provisions specified in SI 2002/2711 arts.3-5)

22 Words substituted by Insolvency Act 2000 c. 39 Sch.2(1) para.7(5)(b) (January 1, 2003 subject to transitional
provisions specified in S| 2002/2711 arts.3-5)

2 Words substituted by Insolvency Act 2000 c. 39 Sch.2(1) para.7(6) (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)

24 Words substituted by Insolvency Act 2000 c. 39 Sch.2(1) para.7(7) (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)
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(7) Except in pursuance of the preceding provisions of this section, [a decision taken]® at a
meeting summoned under section 3 is not invalidated by any irregularity at or in relation to the
meeting.

Commencement

Pt s 6(1)-(7): Junel, 1991

[6A.— Falserepresentations, etc.

(1) If, for the purpose of obtaining the approval of the members or creditors of a company to a
proposal for avoluntary arrangement, a person who is an officer of the company—

(@) makes any false representation, or

(b) fraudulently does, or omitsto do, anything,
he commits an offence.

(2) Subsection (1) applies even if the proposal is not approved.
(3) For purposes of this section “officer” includes a shadow director.

(4) A person guilty of an offence under this section is liable to imprisonment or afine, or both.
26

]

7— Implementation of proposal.
(1) This section applies where a voluntary arrangement [has effect under section 4A]% .

(2) The person who isfor the time being carrying out in relation to the voluntary arrangement the
functions conferred—
[ (@ on the nominee by virtue of the approval given at one or both of the meetings
summoned under section 3, ] %
(b) by virtue of section 2(4) or 4(2) on a person other than the nominee,
shall be known as the supervisor of the voluntary arrangement.

(3) If any of the company's creditors or any other person is dissatisfied by any act, omission or
decision of the supervisor, he may apply to the court; and on the application the court may—

(@) confirm, reverse or modify any act or decision of the supervisor,

(b) give him directions, or

(c) make such other order asit thinksfit.

(4) The supervisor—

% Words substituted by Insolvency Act 2000 c. 39 Sch.2(1) para.7(8) (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)

% Added by Insolvency Act 2000 c. 39 Sch.2(l) para.8 (January 1, 2003 subject to transitional provisions specified
in Sl 2002/2711 arts.3-5)

27" Words substituted by Insolvency Act 2000 c. 39 Sch.2(1) para9(a) (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)

% substituted by Insolvency Act 2000 c. 39 Sch.2(1) para.9(b) (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)
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(@) may apply to the court for directionsin relation to any particular matter arising under
the voluntary arrangement, and

(b) isincluded among the persons who may apply to the court for the winding up of the
company or for an administration order to be made in relation to it.

(5) The court may, whenever—
(@) itisexpedient to appoint a person to carry out the functions of the supervisor, and
(b) itisinexpedient, difficult or impracticable for an appointment to be made without the
assistance of the court,
make an order appointing aperson who isqualified to act asan insolvency practitioner [or authorised
to act as supervisor, in relation to the voluntary arrangement]® , either in substitution for the
existing supervisor or to fill avacancy.

(6) The power conferred by subsection (5) is exercisable so as to increase the number of persons
exercising the functions of supervisor or, where there is more than one person exercising those
functions, so asto replace one or more of those persons.

Commencement

Ptls 7(1)-(6): Junel, 1991

[7A.— Prosecution of delinquent officers of company.

(1) This section applies where a moratorium under section 1A has been obtained for a company
or the approval of avoluntary arrangement in relation to a company has taken effect under section
4A or paragraph 36 of Schedule Al.

(2) If it appears to the nominee or supervisor that any past or present officer of the company has
been guilty of any offence in connection with the moratorium or, as the case may be, voluntary
arrangement for which heis criminaly liable, the nominee or supervisor shall forthwith—
(@) report the matter to the appropriate authority, and
(b) provide the appropriate authority with such information and give the authority such
access to and facilities for inspecting and taking copies of documents (being information
or documentsin the possession or under the control of the nominee or supervisor and relating
to the matter in question) as the authority requires.
In this subsection, “the appropriate authority” means—
(i) inthe case of acompany registered in England and Wales, the Secretary of State, and
(if) inthe case of acompany registered in Scotland, the Lord Advocate.

(3) Where areport is made to the Secretary of State under subsection (2), he may, for the purpose
of investigating the matter reported to him and such other matters relating to the affairs of the
company as appear to himto requireinvestigation, exercise any of the powerswhich are exercisable
by inspectors appointed under section 431 or 432 of [the CompaniesAct 1985]% to investigate a
company's affairs.

29 Words substituted by Insolvency Act 2000 c. 39 Sch.2(1) para.9(c) (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)

Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.71(3)(a) (October 1, 2009: substitution has effect subject to transitional provisions
specified in Sl 2009/1941 art.8)

30
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(4) For the purpose of such an investigation any obligation imposed on a person by any provision
of [the Companies Acts]*" to produce documents or give information to, or otherwise to assist,
inspectors so appointed is to be regarded as an obligation similarly to assist the Secretary of State
in hisinvestigation.

(5) An answer given by a person to a question put to him in exercise of the powers conferred by
subsection (3) may be used in evidence against him.

(6) However, in criminal proceedings in which that person is charged with an offence to which
this subsection applies—

(@) no evidence relating to the answer may be adduced, and

(b) no question relating to it may be asked,
by or on behalf of the prosecution, unless evidence relating to it is adduced, or a question relating
to it isasked, in the proceedings by or on behalf of that person.

(7) Subsection (6) appliesto any offence other than—
(@) an offence under section 2 or 5 of the Perjury Act 1911 (fal se statements made on oath
otherwise than in judicial proceedings or made otherwise than on oath), or
(b) an offence under section 44(1) or (2) of the Criminal Law (Consolidation) (Scotland)
Act 1995 (false statements made on oath or otherwise than on oath).

(8) Where a prosecuting authority institutes criminal proceedings following any report under
subsection (2), the nominee or supervisor, and every officer and agent of the company past and
present (other than the defendant or defender), shall give the authority all assistance in connection
with the prosecution which he is reasonably able to give.
For this purpose—
“agent” includes any banker or solicitor of the company and any person employed by the
company as auditor, whether that person is or is not an officer of the company,
“prosecuting authority” means the Director of Public Prosecutions, the Lord Advocate or
the Secretary of State.

(9) The court may, on the application of the prosecuting authority, direct any person referred toin

subsection (8) to comply with that subsection if he hasfailed to do so.
] 32

[7B. Arrangementscoming to an end prematurely.

For the purposes of this Part, avoluntary arrangement the approval of which has taken effect under
section 4A or paragraph 36 of Schedule A1 comesto an end prematurely if, when it ceasesto have
effect, it has not been fully implemented in respect of all persons bound by the arrangement by
virtue of section 5(2)(b)(i) or, as the case may be, paragraph 37(2)(b)(i) of Schedule A1. ]*

31 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)

Order 2009/1941 Sch.1 para.71(3)(b) (October 1, 2009: substitution has effect subject to transitional provisions
specified in Sl 2009/1941 art.8)

32 Added by Insolvency Act 2000 c. 39 Sch.2(1) para.10 (January 1, 2003 subject to transitional provisions specified
in Sl 2002/2711 arts.3-5)

3 Added by Insolvency Act 2000 c. 39 Sch.2(1) para.10 (January 1, 2003 subject to transitional provisions specified
in Sl 2002/2711 arts.3-5)
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PART 11

[ADMINISTRATION]*
Making etc. of administration order

8.—
[Existing Part 11 is not repealed but has been substituted for anew Part |1 consisting of s.8.]*

9.— Application for order.

() [* 1* An application to the court for an administration order shall be by petition presented
either by the company or the directors, or by a creditor or creditors (including any contingent or
prospective creditor or creditors), or by all or any of those parties, together or separately.

(2) Where apetition is presented to the court—
(@) notice of the petition shall be given forthwith to any person who has appointed, or is
or may be entitled to appoint, an administrative receiver of the company, and to such other
persons as may be prescribed, and
(b) the petition shall not be withdrawn except with the leave of the court.

(3) Where the court is satisfied that there is an administrative receiver of the company, the court
shall dismissthe petition unlessit is also satisfied either—
() that the person by whom or on whose behalf the receiver was appointed has consented
to the making of the order, or
(b) that, if an administration order were made, any security by virtue of which the receiver
was appointed would—
(i) beliable to be released or discharged under sections 238 to 240 in Part VI
(transactions at an undervalue and preferences),
(it) be avoided under section 245 in that Part (avoidance of floating charges), or
(iii) be challengeable under section 242 (gratuitous alienations) or 243 (unfair
preferences) in that Part, or under any rule of law in Scotland.

(4) Subject to subsection (3), on hearing a petition the court may dismissit, or adjourn the hearing
conditionally or unconditionally, or make an interim order or any other order that it thinks fit.

(5) Without prejudice to the generality of subsection (4), an interim order under that subsection
may restrict the exercise of any powers of the directors or of the company (whether by reference

34 Existing Part 11 is substituted for a new Part Il consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 s.248(1)
(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)

% Existing Part I1 is substituted for a new Part 11 consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 s.248(1)
(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)

36 Except where apetition for an administration order has been presented before September 15, 2003: Pt |1 is substituted
for anew Pt Il consisting only of s.8

87 Existing Part I1 is substituted for a new Part Il consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 s.248(1)
(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)
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to the consent of the court or of a person qualified to act as an insolvency practitioner in relation
to the company, or otherwise).®

10.— Effect of application.

(1) During the period beginning with the presentation of a petition for an administration order and
ending with the making of such an order or the dismissal of the petition—
(@) no resolution may be passed or order made for the winding up of the company;
[ (8@ no landlord or other person to whom rent is payable may exercise any right of
forfeiture by peaceable re-entry in relation to premises let to the company in respect of a
failure by the company to comply with any term or condition of itstenancy of such premises,
except with the leave of the court and subject to such terms as the court may impose, ]
(b) no steps may be taken to enforce any security over the company's property, or to
repossess goods in the company's possession under any hire-purchase agreement, except
with the leave of the court and subject to such terms as the court may impose; and
(c) no other proceedings and no execution or other legal process may be commenced or
continued, and no distress may be levied, against the company or its property except with
the leave of the court and subject to such terms as aforesaid.

(2) Nothing in subsection (1) requires the leave of the court—
(@) for the presentation of a petition for the winding up of the company,
(b) for the appointment of an administrative receiver of the company, or
(c) for the carrying out by such areceiver (whenever appointed) of any of his functions.

(3) Where—
(@) a petition for an administration order is presented at a time when there is an
administrative receiver of the company, and
(b) the person by or on whose behalf the receiver was appointed has not consented to the
making of the order,
the period mentioned in subsection (1) is deemed not to begin unless and until that person so
consents.

(4) Referencesin this section and the next to hire-purchase agreements include conditional sale
agreements, chattel leasing agreements and retention of title agreements.

(5) In the application of this section and the next to Scotland, references to execution being
commenced or continued include references to diligence being carried out or continued, and
references to distress being levied shall be omitted.[ © ]*

% Inrelation to England and Wales: s. 9 is modified: [ See Westlaw UK].

% Inserted subject to transitional provisionsin Sl 2001/766, art.3(1) by Insolvency Act 2000 c. 39 s.9(2) (April 2,
2001)

40 Except where apetition for an administration order has been presented before September 15, 2003: Pt 11 is substituted
for anew Pt Il consisting only of s.8

41 Existing Part Il is substituted for a new Part 1| consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 s.248(1)
(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)
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11— Effect of order.

(1) Onthe making of an administration order—
(@) any petition for the winding up of the company shall be dismissed, and
(b) any administrative receiver of the company shall vacate office.

(2) Where an administration order has been made, any receiver of part of the company's property
shall vacate office on being required to do so by the administrator.

(3) During the period for which an administration order isin force—
(@) no resolution may be passed or order made for the winding up of the company;
(b) no administrative receiver of the company may be appointed;
[ (ba) no landlord or other person to whom rent is payable may exercise any right of
forfeiture by peaceable re-entry in relation to premises let to the company in respect of a
failure by the company to comply with any term or condition of itstenancy of such premises,
except with the consent of the administrator or the leave of the court and subject (where
the court gives |eave) to such terms as the court may impose; ]
(c) no other steps may be taken to enforce any security over the company's property, or
to repossess goods in the company's possession under any hire-purchase agreement, except
with the consent of the administrator or the leave of the court and subject (where the court
gives leave) to such terms as the court may impose; and
(d) no other proceedings and no execution or other legal process may be commenced or
continued, and no distress may be levied, against the company or its property except with
the consent of the administrator or the leave of the court and subject (where the court gives
leave) to such terms as aforesaid.

(4) Whereat any time an administrative receiver of the company has vacated office under subsection
(1)(b), or areceiver of part of the company's property has vacated office under subsection (2)—
(@) hisremuneration and any expenses properly incurred by him, and
(b) any indemnity to which heis entitled out of the assets of the company,
shall be charged on and (subject to subsection (3) above) paid out of any property of the company
which was in his custody or under his control at that time in priority to any security held by the
person by or on whose behalf he was appointed.

(5) Neither an administrative receiver who vacates office under subsection (1)(b) nor a receiver
who vacates office under subsection (2) isrequired on or after so vacating office to take any steps
for the purpose of complying with any duty imposed on him by section 40 or 59 of thisAct (duty
to pay preferential creditors).[ © 1%

12.— Notification of order.

(1) Every invoice, order for goods or business letter which, at atime when an administration order
isin forcein relation to acompany, isissued by or on behalf of the company or the administrator,

42 Inserted subject to transitional provisionsin Sl 2001/766, art.3(1) by Insolvency Act 2000 c. 39 s.9(3) (April 2,
2001)

4 Except where apetition for an administration order has been presented before September 15, 2003: Pt 11 issubstituted
for anew Pt Il consisting only of s.8

4 Existing Part 11 is substituted for a new Part Il consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 s.248(1)
(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)
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being adocument on or in which the company's name appears, shall also contain the administrator's
name and a statement that the affairs, business and property of the company are being managed by
the administrator.

(2) If default ismadein complying with this section, the company and any of the following persons
who without reasonable excuse authorises or permits the default, namely, the administrator and
any officer of the company, isliableto afine[ * 1%

Administrators

13.— Appointment of administrator.

(1) The administrator of a company shall be appointed either by the administration order or by an
order under the next subsection.

(2) If avacancy occurs by death, resignation or otherwise in the office of the administrator, the
court may by order fill the vacancy.

(3) An application for an order under subsection (2) may be made—
(@) by any continuing administrator of the company; or
(b) wherethereisno such administrator, by acreditors committee established under section
26 below; or
(c) where there is no such administrator and no such committee, by the company or the
directors or by any creditor or creditors of the company.[ ' 1%

14— General powers.

(1) Theadministrator of a company—
(@) may do al such things as may be necessary for the management of the affairs, business
and property of the company, and
(b) without prejudiceto the generality of paragraph (a), hasthe powers specified in Schedule
1tothisAct;
and in the application of that Schedul e to the administrator of acompany the words“he” and “him”
refer to the administrator.

(2) The administrator also has power—
(@) toremove any director of the company and to appoint any person to be a director of
it, whether to fill avacancy or otherwise, and
(b) to cal any meeting of the members or creditors of the company.

4 Except where apetition for an administration order has been presented before September 15, 2003: Pt 11 is substituted
for anew Pt Il consisting only of s.8

4 Existing Part |1 is substituted for a new Part Il consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 s.248(1)
(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)

47 Except where apetition for an administration order has been presented before September 15, 2003: Pt 11 is substituted
for anew Pt Il consisting only of s.8

48 Existing Part |1 is substituted for a new Part Il consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 s.248(1)
(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)
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(3) The administrator may apply to the court for directions in relation to any particular matter
arising in connection with the carrying out of his functions.

(4) Any power conferred on the company or its officers, whether by this Act or [the Companies
Acts]® or by [the company's articles]® , which could be exercised in such away asto interfere
with the exercise by the administrator of his powersis not exercisable except with the consent of
the administrator, which may be given either generally or in relation to particular cases.

(5) In exercising his powers the administrator is deemed to act as the company's agent.

(6) A person dealing with the administrator in good faith and for value is not concerned to inquire
whether the administrator is acting within his powers,[ ** 1>

15.— Power to deal with charged property, etc.

(1) The administrator of a company may dispose of or otherwise exercise his powers in relation
to any property of the company which is subject to a security to which this subsection applies as
if the property were not subject to the security.

(2) Where, on an application by the administrator, the court is satisfied that the disposal (with or
without other assets) of—
(@) any property of the company subject to a security to which this subsection applies, or
(b) any goods in the possession of the company under a hire-purchase agreement,
would belikely to promote the purpose or one or more of the purposes specified in the administration
order, the court may by order authorise the administrator to dispose of the property asiif it were
not subject to the security or to dispose of the goods as if al rights of the owner under the
hire-purchase agreement were vested in the company.

(3) Subsection (1) appliesto any security which, as created, was a floating charge; and subsection
(2) appliesto any other security.

(4) Where property is disposed of under subsection (1), the holder of the security has the same
priority in respect of any property of the company directly or indirectly representing the property
disposed of as he would have had in respect of the property subject to the security.

(5) It shall be acondition of an order under subsection (2) that—
(@) the net proceeds of the disposal, and
(b) where those proceeds are less than such amount as may be determined by the court to
be the net amount which would be realised on a sale of the property or goods in the open
market by awilling vendor, such sums as may be required to make good the deficiency,

49" Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)

Order 2009/1941 Sch.1 para.73(2)(a) (October 1, 2009: substitution has effect subject to transitional provisions
specified in SI 2009/1941 art.8)
Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.73(2)(b) (October 1, 2009: substitution has effect subject to transitional provisions
specified in S| 2009/1941 art.8)

51 Except where apetition for an administration order has been presented before September 15, 2003: Pt |1 is substituted
for anew Pt Il consisting only of s.8

Existing Part Il is substituted for a new Part |1 consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 s.248(1)
(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)

50
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shall be applied towards discharging the sums secured by the security or payable under the
hire-purchase agreement.

(6) Where a condition imposed in pursuance of subsection (5) relates to two or more securities,
that condition requires the net proceeds of the disposal and, where paragraph (b) of that subsection
applies, the sums mentioned in that paragraph to be applied towards discharging the sums secured
by those securitiesin the order of their priorities.

(7) [A copy]> of anorder under subsection (2) shall, within 14 days after the making of the order,
be sent by the administrator to the registrar of companies.

(8) If the administrator without reasonable excuse fails to comply with subsection (7), heisliable
to afine and, for continued contravention, to adaily default fine.

(9) References in this section to hire-purchase agreements include conditional sale agreements,
chattel leasing agreements and retention of title agreements.[ >* 1%

16.— Operation of s. 15in Scotland.

(1) Where property isdisposed of under section 15 in its application to Scotland, the administrator
shall grant to the disponee an appropriate document of transfer or conveyance of the property,
and—
(@) that document, or
(b) where any recording, intimation or registration of the document isalegal requirement
for completion of title to the property, that recording, intimation or registration,
has the effect of disencumbering the property of or, as the case may be, freeing the property from
the security.

(2) Where goods in the possession of the company under a hire-purchase agreement, conditional
sale agreement, chattel leasing agreement or retention of title agreement are disposed of under
section 15 in its application to Scotland, the disposal has the effect of extinguishing, as against the
disponee, al rights of the owner of the goods under the agreement.[ *® 1’

53 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)

Order 2009/1941 Sch.1 para.73(3) (October 1, 2009: substitution has effect subject to transitional provisions
specified in S| 2009/1941 art.8)

5 Except where apetition for an administration order has been presented before September 15, 2003: Pt |1 is substituted
for anew Pt Il consisting only of s.8

% Existing Part I1 is substituted for a new Part 11 consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 s.248(1)
(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)

6 Except where apetition for an administration order has been presented before September 15, 2003: Pt |1 is substituted
for anew Pt Il consisting only of s.8

" Existing Part II is substituted for a new Part 11 consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 s.248(1)
(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)
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17— General duties

() [*® 1* The administrator of a company shall, on his appointment, take into his custody or
under his control all the property to which the company is or appears to be entitled.

(2) The administrator shall manage the affairs, business and property of the company—
(@) at any time before proposals have been approved (with or without modifications) under
section 24 below, in accordance with any directions given by the court, and
(b) at any time after proposals have been so approved, in accordance with those proposals
as from time to time revised, whether by him or a predecessor of his.

(3) The administrator shall summon a meeting of the company's creditors if—
(@) heisrequested, in accordance with the rules, to do so by one-tenth, in value, of the
company's creditors, or
(b) heisdirected to do so by the court.

18.— Dischargeor variation of administration order.

(1) Theadministrator of acompany may at any time apply to the court for the administration order
to be discharged, or to be varied so as to specify an additional purpose.

(2) The administrator shall make an application under this section if—
() it appearsto him that the purpose or each of the purposes specified in the order either
has been achieved or isincapable of achievement, or
(b) heisrequired to do so by a meeting of the company's creditors summoned for the
purpose in accordance with the rules.

(3) On the hearing of an application under this section, the court may by order discharge or vary
the administration order and make such consequential provision as it thinks fit, or adjourn the
hearing conditionally or unconditionally, or make an interim order or any other order it thinksfit.

(4) Wherethe administration order is discharged or varied the administrator shall, within 14 days
after the making of the order effecting the discharge or variation, send [acopy]® of that order to
the registrar of companies.

(5) If the administrator without reasonable excuse fails to comply with subsection (4), heisliable
to afine and, for continued contravention, to adaily default fine * 1%

58 Except where a petition for an administration order has been presented before September 15, 2003: Pt 11 issubstituted
for anew Pt Il consisting only of s.8

% Existing Part Il is substituted for a new Part Il consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 s.248(1)

(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)

Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)

Order 2009/1941 Sch.1 para.73(3) (October 1, 2009: substitution has effect subject to transitional provisions

specified in S| 2009/1941 art.8)

61 Except where apetition for an administration order has been presented before September 15, 2003: Pt |1 is substituted
for anew Pt Il consisting only of s.8

62 Existing Part Il is substituted for a new Part Il consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 s.248(1)
(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)
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19.— Vacation of office.

(1) Theadministrator of a company may at any time be removed from office by order of the court
and may, in the prescribed circumstances, resign his office by giving notice of his resignation to
the court.

(2) The administrator shall vacate office if—
(@) heceasesto be qualified to act asan insolvency practitioner in relation to the company,
or
(b) the administration order is discharged.

(3) Where at any time a person ceases to be administrator, the [following]* subsections apply.

(4) Hisremuneration and any expenses properly incurred by him shall be charged on and paid out
of any property of the company which isin his custody or under his control at that timein priority
to any security to which section 15(1) then applies.

(5) Any sums payablein respect of debts or liabilitiesincurred, while he was administrator, under
contracts entered into [...] ® by him or a predecessor of his in the carrying out of his or the
predecessor's functions shall be charged on and paid out of any such property asis mentioned in
subsection (4) in priority to any charge arising under that subsection. [...] %

[ (6) Any sumspayableinrespect of liabilitiesincurred, while he was administrator, under contracts
of employment adopted by him or apredecessor of hisin the carrying out of hisor the predecessor's
functions shall, to the extent that the liabilities are qualifying liabilities, be charged on and paid out
of any such property asis mentioned in subsection (4) and enjoy the same priority as any sumsto
which subsection (5) applies. [For thispurpose, the administrator isnot to be taken to have adopted
a contract of employment by reason of anything done or omitted to be done within 14 days after
his appointment.]® 1%

[ (7) For the purposes of subsection (6), aliability under a contract of employment is aqualifying
liability if—
(@) itisaliability to pay asum by way of wagesor salary or contribution to an occupational
pension scheme, and
(b) itisinrespect of servicesrendered wholly or partly after the adoption of the contract.

(8) Thereshall bedisregarded for the purposes of subsection (6) so much of any qualifying liability
as represents payment in respect of services rendered before the adoption of the contract.

(9) For the purposes of subsections (7) and (8)—
(@) wagesor salary payablein respect of aperiod of holiday or absence from work through
sickness or other good cause are deemed to be wages or (as the case may be) salary in
respect of servicesrendered in that period, and

®3 Words substituted by Insolvency Act 1994 c. 7 s.1(2) (March 24, 1994: Section has effect in relation to contracts
of employment adopted on or after March 15, 1994)

64 Words repealed by Insolvency Act 1994 c. 7 Sch.2 para.1 (March 24, 1994)

5 Wordsin s.19(5) moved to inserted 5.19(6) by Insolvency Act 1994 c. 7 s.1(5) (March 24, 1994: Section has effect
in relation to contracts of employment adopted on or after March 15, 1994)

6 Added by Insolvency Act 1994 c. 7 s.1(4) (March 24, 1994: Section has effect in relation to contracts of employment
adopted on or after March 15, 1994)
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(b) asum payablein lieu of holiday is deemed to be wages or (as the case may be) salary
in respect of services rendered in the period by reference to which the holiday entitlement
arose.

(10) Insubsection (9)(a), the reference to wages or salary payablein respect of a period of holiday
includes any sums which, if they had been paid, would have been treated for the purposes of the
enactments relating to social security as earnings in respect of that period.[ © 1% 1%

20.— Reease of administrator.

(1) A person who has ceased to be the administrator of acompany has his release with effect from
the following time, that isto say—
(@) inthe case of aperson who has died, the time at which notice is given to the court in
accordance with the rules that he has ceased to hold office;
(b) inany other case, such time as the court may determine.

(2) Where a person has his release under this section, he is, with effect from the time specified
above, discharged from all liability both in respect of acts or omissions of hisin the administration
and otherwise in relation to his conduct as administrator.

(3) However, nothing in this section prevents the exercise, in relation to a person who has had his
release as above, of the court's powers under section 212 in Chapter X of Part IV (summary remedy
against delinquent directors, liquidators, etc.).[ ° 1™

Ascertainment and investigation of company's affairs

21.— Information to be given by administrator.

(1) Where an administration order has been made, the administrator shall—
(@ forthwith send to the company and publish in the prescribed manner a notice of the
order, and
(b) within 28 days after the making of the order, unless the court otherwise directs, send
such anoticeto all creditors of the company (so far as he is aware of their addresses).

67 Except where a petition for an administration order has been presented before September 15, 2003: Pt 11 is substituted
for anew Pt Il consisting only of s.8

8  Existing Part Il is substituted for a new Part Il consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 s.248(1)
(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)

6 Added by Insolvency Act 1994 c. 7 s.1(6) (March 24, 1994: Section has effect in relation to contracts of employment
adopted on or after March 15, 1994)

0 Except where apetition for an administration order has been presented before September 15, 2003: Pt |1 is substituted
for anew Pt Il consisting only of s.8

™ Existing Part II is substituted for a new Part 11 consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 s.248(1)
(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)
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(2) Where an administration order has been made, the administrator shall also, within 14 days
after the making of the order, send [acopy] ™ of the order to the registrar of companies and to such
other persons as may be prescribed.

(3) If the administrator without reasonable excuse fails to comply with this section, heisliable to
afine and, for continued contravention, to a daily default fine.[ ® 1™

22— Statement of affairsto be submitted to administrator.

(1) Where an administration order has been made, the administrator shall forthwith require some
or all of the persons mentioned below to make out and submit to him a statement in the prescribed
form asto the affairs of the company.

(2) Thestatement shall be verified by affidavit by the personsrequired to submit it and shall show—
(@) particulars of the company's assets, debts and liabilities;
(b) the names and addresses of its creditors,
(c) the securities held by them respectively;
(d) the dates when the securities were respectively given; and
(e) such further or other information as may be prescribed.

(8) The persons referred to in subsection (1) are—
(@) those who are or have been officers of the company;
(b) those who have taken part in the company's formation at any time within one year
before the date of the administration order;
(c) those who are in the company's employment or have been in its employment within
that year, and are in the administrator's opinion capable of giving the information required,;
(d) those who are or have been within that year officers of or in the employment of a
company which is, or within that year was, an officer of the company.

In this subsection “employment” includes employment under a contract for services.

(4) Where any persons are required under this section to submit a statement of affairs to the
administrator, they shall do so (subject to the next subsection, before the end of the period of 21
days beginning with the day after that on which the prescribed notice of the requirement is given
to them by the administrator.

(5) The administrator, if he thinks fit, may—
(@) at any time release a person from an obligation imposed on him under subsection (1)
or (2), or
(b) either when giving notice under subsection (4) or subsequently, extend the period so
mentioned;
and where the administrator has refused to exercise apower conferred by this subsection, the court,
If it thinksfit, may exercise it.

2 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)

Order 2009/1941 Sch.1 para.73(3) (October 1, 2009: substitution has effect subject to transitional provisions
specified in Sl 2009/1941 art.8)

3 Except where apetition for an administration order has been presented before September 15, 2003: Pt |1 is substituted
for anew Pt Il consisting only of s.8

" Existing Part Il is substituted for a new Part I consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 5.248(1)
(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)
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(6) If aperson without reasonable excuse fails to comply with any obligation imposed under this
section, heisliableto afine and, for continued contravention, to a daily default fine.[ > 17

Administrator's proposals

23— Statement of proposals.

(1) Where an administration order has been made, the administrator shall, within 3 months (or
such longer period as the court may alow) after the making of the order—
(@) send to theregistrar of companies and (so far as he is aware of their addresses) to al
creditors astatement of his proposals for achieving the purpose or purposes specified in the
order, and
(b) lay acopy of the statement before a meeting of the company's creditors summoned for
the purpose on not less than 14 days notice.

(2) The administrator shall also, within 3 months (or such longer period as the court may allow)
after the making of the order, either—
(@) send acopy of the statement (so far as he is aware of their addresses) to all members
of the company, or
(b) publishin the prescribed manner a notice stating an address to which members of the
company should write for copies of the statement to be sent to them free of charge.

(3) If the administrator without reasonable excuse fails to comply with this section, heisliable to
afine and, for continued contravention, to a daily default fine.[ " 17

24— Consideration of proposals by creditors meeting.

(1) A meeting of creditors summoned under section 23 shall decide whether to approve the
administrator's proposals.

(2) The meeting may approve the proposals with modifications, but shall not do so unless the
administrator consents to each modification.

(3) Subject as above, the meeting shall be conducted in accordance with the rules.

(4) After the conclusion of the meeting in accordance with the rules, the administrator shall report
the result of the meeting to the court and shall give notice of that result to the registrar of companies
and to such persons as may be prescribed.

(5) If areport is given to the court under subsection (4) that the meeting has declined to approve
the administrator's proposals (with or without modifications), the court may by order discharge the

S Except where apetition for an administration order has been presented before September 15, 2003: Pt |1 is substituted
for anew Pt Il consisting only of s.8

6 Existing Part Il is substituted for a new Part Il consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 s.248(1)
(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)

T Except where apetition for an administration order has been presented before September 15, 2003: Pt |1 is substituted
for anew Pt Il consisting only of s.8

8 Existing Part II is substituted for a new Part Il consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 s.248(1)
(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)
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administration order and make such consequential provision asit thinksfit, or adjourn the hearing
conditionally or unconditionally, or make an interim order or any other order that it thinks fit.

(6) Wherethe administration order is discharged, the administrator shall, within 14 days after the
making of the order effecting the discharge, send [a copy] ”® of that order to the registrar of
companies.

(7) If the administrator without reasonable excuse fails to comply with subsection (6), heisliable
to afine and, for continued contravention, to adaily default fine * 1%

25.— Approval of substantial revisions.

(1) Thissection applies where—
(@) proposals have been approved (with or without modifications) under section 24, and
(b) the administrator proposes to make revisions of those proposals which appear to him
Substantial.

(2) The administrator shall—
(@) sendtoal creditorsof the company (so far asheisaware of their addresses) a statement
in the prescribed form of his proposed revisions, and
(b) lay acopy of the statement before a meeting of the company's creditors summoned for
the purpose on not less than 14 days notice;

and he shall not make the proposed revisions unless they are approved by the meeting.

(3) The administrator shall also either—
(@) send acopy of the statement (so far as he is aware of their addresses) to all members
of the company, or
(b) publishin the prescribed manner a notice stating an address to which members of the
company should write for copies of the statement to be sent to them free of charge.

(4) The meeting of creditors may approve the proposed revisions with modifications, but shall not
do so unless the administrator consents to each modification.

(5) Subject as above, the meeting shall be conducted in accordance with the rules.

(6) After the conclusion of the meeting in accordance with the rules, the administrator shall give
notice of the result of the meeting to the registrar of companies and to such persons as may be
prescribed.[ # 1%

™ Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)

Order 2009/1941 Sch.1 para.73(3) (October 1, 2009: substitution has effect subject to transitional provisions
specified in S| 2009/1941 art.8)

8 Except where apetition for an administration order has been presented before September 15, 2003: Pt |1 is substituted
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Miscellaneous

26.— Creditors committee.

(1) Where a meeting of creditors summoned under section 23 has approved the administrator's
proposals (with or without modifications), the meeting may, if it thinks fit, establish a committee
(“the creditors committee”) to exercise the functions conferred on it by or under thisAct.

(2) If such acommittee is established, the committee may, on giving not less than 7 days notice,
require the administrator to attend before it a any reasonable time and furnish it with such
information relating to the carrying out of his functions as it may reasonably require] * 1%

27— Protection of interests of creditorsand members.

(1) At any time when an administration order is in force, a creditor or member of the company
may apply to the court by petition for an order under this section on the ground—
(@) that the company's affairs, business and property are being or have been managed by
the administrator in a manner which is unfairly prejudicial to the interests of its creditors
or membersgenerally, or of some part of its creditors or members (including at least himself),
or
(b) that any actual or proposed act or omission of the administrator is or would be so
prejudicial.
(2) On an application for an order under this section the court may, subject as follows, make such
order asit thinksfit for giving relief in respect of the matters complained of, or adjourn the hearing
conditionally or unconditionally, or make an interim order or any other order that it thinks fit.

(3) An order under this section shall not prejudice or prevent—
(@ the implementation of a voluntary arrangement approved under [Part 1]1% , or any
compromise or arrangement sanctioned under section 425 of the Companies Act; or
(b) where the application for the order was made more than 28 days after the approval of
any proposals or revised proposals under section 24 or 25, the implementation of those
proposals or revised proposals.

(4) Subject as above, an order under this section may in particular—
(@) regulate the future management by the administrator of the company's affairs, business
and property;
(b) require the administrator to refrain from doing or continuing an act complained of by
the petitioner, or to do an act which the petitioner has complained he has omitted to do;
(c) require the summoning of a meeting of creditors or members for the purpose of
considering such matters as the court may direct;
(d) dischargethe administration order and make such consequential provision asthe court
thinks fit.

84 Except where a petition for an administration order has been presented before September 15, 2003: Pt 11 issubstituted
for anew Pt Il consisting only of s.8

& Existing Part Il is substituted for a new Part Il consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 s.248(1)
(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)

8 Words repealed by Insolvency Act 2000 c. 39 Sch.5 para.1 (January 1, 2003 as S| 2002/2711)
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(5) Nothing in section 15 or 16 is to be taken as prejudicing applications to the court under this
section.

(6) Wherethe administration order is discharged, the administrator shall, within 14 days after the
making of the order effecting the discharge, send [a copy]® of that order to the registrar of
companies; and if without reasonable excuse he fails to comply with this subsection, he is liable
to afine and, for continued contravention, to adaily default fine. [ % 1%

[8 Administration
Schedule B1 to thisAct (which makes provision about the administration of companies) shall have
effect. |%
PART 111
RECEIVERSHIP
CHAPTERII

RECEIVERSAND MANAGERS (ENGLAND AND WALES)
Preliminary and general provisions

[28.— Extent of this Chapter

(1) In this Chapter “company” means a company registered under the Companies Act 2006 in
England and Wales or Scotland.
(2) This Chapter does not apply to receivers appointed under Chapter 2 of this Part (Scotland).

]91

Commencement

Ptlll c.1s 28: Junel, 1991

87 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)

Order 2009/1941 Sch.1 para.73(3) (October 1, 2009: substitution has effect subject to transitional provisions
specified in Sl 2009/1941 art.8)

8 Except where apetition for an administration order has been presented before September 15, 2003: Pt |1 is substituted
for anew Pt Il consisting only of s.8

8  Existing Part Il is substituted for a new Part 11 consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 s.248(1)
(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)

% Existing Part I1 is substituted for a new Part Il consisting of s.8 by Enterprise Act 2002 c. 40 Pt 10 s.248(1)

(September 15, 2003 subject to transitional provisions specified in SI 2003/2093 art.3)

Substituted by Companies Act 2006 (Conseguential Amendments, Transitional Provisions and Savings) Order

2009/1941 Sch.1 para.74(2) (October 1, 2009: substitution has effect subject to transitional provisions specified
in Sl 2009/1941 art.8)
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29.— Definitions.

(1) Itishereby declared that, except where the context otherwise requires—

(@ anyreferencein [...] % thisActto areceiver or manager of the property of acompany,
or to areceiver of it, includes a recelver or manager, or (as the case may be) a receiver of
part only of that property and a receiver only of the income arising from the property or
from part of it; and

(b) any referencein [...] % thisAct to the appointment of a receiver or manager under
powers contained in an instrument includes an appoi ntment made under powers which, by
virtue of any enactment, are implied in and have effect asif contained in an instrument.

(2) Inthis Chapter “administrative receiver” means—
(@) areceiver or manager of thewhole (or substantially the whole) of acompany's property
appointed by or on behalf of the holders of any debentures of the company secured by a
charge which, as created, was a floating charge, or by such acharge and one or more other
securities; or
(b) a person who would be such a receiver or manager but for the appointment of some
other person as the receiver of part of the company's property.

Commencement

Pt c. I s 29(1)-(2)(b): Junel, 1991

30. Disqualification of body corporate from acting asreceiver.
A body corporate is not qualified for appointment as receiver of the property of a company, and
any body corporate which acts as such areceiver isliable to afine.

Commencement

Ptlllc.1s 30: Junel, 1991

[31 Disqualification of bankrupt[ or person in respect of whom a debt relief order ismade]*

(1) A person commits an offence if he acts as recelver or manager of the property of a company
on behalf of debenture holders while—
(@ heisan undischarged bankrupt, [...] *
[ () amoratorium period under a debt relief order appliesin relation to him, or ]
(b) abankruptcy restrictions order [or a debt relief restrictions order 1% isin force in
respect of him.

92 Wordsrepealed by CompaniesAct 2006 (Consequential Amendments, Transitional Provisions and Savings) Order

2009/1941 Sch.1 para.74(3) (October 1, 2009: repeal has effect subject to transitional provisions specified in S
2009/1941 art.8)

% Wordsinserted by Tribunals, Courts and Enforcement Act 2007 c. 15 Sch.20(1) para.2(2) (February 24, 2009: 24
February, 2009 for the purpose of making rules, regulations and orders; 6 April, 2009 otherwise)

% Added by Tribunals, Courts and Enforcement Act 2007 c. 15 Sch.20(1) para.2(1)(a) (February 24, 2009: 24
February, 2009 for the purpose of making rules, regulations and orders; 6 April, 2009 otherwise)

% Wordsinserted by Tribunals, Courts and Enforcement Act 2007 c. 15 Sch.20(1) para.2(1)(b) (February 24, 2009:
24 February, 2009 for the purpose of making rules, regulations and orders; 6 April, 2009 otherwise)
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(2) A person guilty of an offence under subsection (1) shall be liable to imprisonment, a fine or
both.

(3) This section does not apply to areceiver or manager acting under an appoi ntment made by the

court.
] 96

Commencement

Ptlll c.1s 31 Junel, 1991

32. Power for court to appoint official receiver.

Where application is made to the court to appoint a receiver on behalf of the debenture holders or
other creditors of a company which is being wound up by the court, the official receiver may be
appointed.

Commencement

Ptlllc.1s 32 Junel, 1991

Receivers and managers appointed out of court

33.— Timefrom which appointment is effective.

(1) The appointment of a person as a receiver or manager of a company's property under powers
contained in an instrument—
(@) isof no effect unlessit is accepted by that person before the end of the business day
next following that on which the instrument of appointment is received by him or on his
behalf, and
(b) subjecttothis, isdeemed to be made at the time at which theinstrument of appointment
IS SO received.

(2) Thissection applies to the appointment of two or more persons as joint receivers or managers
of a company's property under powers contained in an instrument, subject to such modifications
as may be prescribed by the rules.

Commencement

Pt c. | s 33(1)-(2): Junel, 1991

34. Liability for invalid appointment.

Where the appointment of a person as the recelver or manager of a company's property under
powers contained in an instrument is discovered to be invalid (whether by virtue of the invalidity
of the instrument or otherwise), the court may order the person by whom or on whose behalf the

% substituted by Enterprise Act 2002 c. 40 Sch.21 para.1 (April 1, 2004)
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appointment was made to indemnify the person appointed against any liability which arises solely
by reason of the invalidity of the appointment.

Commencement

Ptlll c.1s 34: Junel, 1991

35.— Application to court for directions.

(1) A receiver or manager of the property of a company appointed under powers contained in an
instrument, or the persons by whom or on whose behalf areceiver or manager has been so appointed,
may apply to the court for directionsin relation to any particular matter arising in connection with
the performance of the functions of the receiver or manager.

(2) On such an application, the court may give such directions, or may make such order declaring
the rights of persons before the court or otherwise, asit thinks just.

Commencement

Pt c. | s 35(1)-(2): Junel, 1991

36.— Court'spower to fix remuneration.

(1) The court may, on an application made by the liquidator of acompany, by order fix the amount
to be paid by way of remuneration to a person who, under powers contained in an instrument, has
been appointed receiver or manager of the company's property.

(2) The court's power under subsection (1), where no previous order has been made with respect
thereto under the subsection—
(@) extendsto fixing the remuneration for any period before the making of the order or the
application for it,
(b) is exercisable notwithstanding that the receiver or manager has died or ceased to act
before the making of the order or the application, and
(c) where the receiver or manager has been paid or has retained for his remuneration for
any period before the making of the order any amount in excess of that so fixed for that
period, extends to requiring him or his persona representatives to account for the excess
or such part of it as may be specified in the order.
But the power conferred by paragraph (c) shall not be exercised as respects any period before the
making of the application for the order under this section, unless in the court's opinion there are
special circumstances making it proper for the power to be exercised.

(3) The court may from time to time on an application made either by the liquidator or by the
receiver or manager, vary or amend an order made under subsection (1).

Commencement

Pt c. | s 36(1)-(3): Junel, 1991
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37.— Liability for contracts, etc.

(1) A receiver or manager appointed under powers contained in an instrument (other than an
administrative receiver) is, to the same extent asif he had been appointed by order of the court—
(@) personally liable on any contract entered into by himin the performance of hisfunctions
(except in so far as the contract otherwise provides) and on any contract of employment
adopted by him in the performance of those functions, and
(b) entitled in respect of that liability to indemnity out of the assets.

(2) For the purposes of subsection (1)(a), the receiver or manager is not to be taken to have adopted
a contract of employment by reason of anything done or omitted to be done within 14 days after
his appointment.

(3) Subsection (1) doesnot limit any right to indemnity which the receiver or manager would have
apart from it, nor limit hisliability on contracts entered into without authority, nor confer any right
to indemnity in respect of that liability.

(4) Where at any time the recelver or manager so appointed vacates office—

(@) hisremuneration and any expenses properly incurred by him, and

(b) any indemnity to which heis entitled out of the assets of the company,
shall be charged on and paid out of any property of the company which isin his custody or under
hiscontrol at that timein priority to any charge or other security held by the person by or on whose
behalf he was appointed.

Commencement

Pt c. | s 37(1)-(4)(b): Junel, 1991

38.— Receivership accountsto be delivered to registrar.

(1) Except in the case of an administrative receiver, every receiver or manager of a company's
property who has been appointed under powers contained in an instrument shall deliver to the
registrar of companies for registration the requisite accounts of his receipts and payments.

(2) The accounts shall be delivered within one month (or such longer period as the registrar may
alow) after the expiration of 12 months from the date of his appointment and of every subsequent
period of 6 months, and also within one month after he ceases to act as receiver or manager.

(3) Therequisite accounts shall be an abstract in the prescribed form showing—
(@) receipts and payments during the relevant period of 12 or 6 months, or
(b) where the recelver or manager ceases to act, receipts and payments during the period
from the end of the period of 12 or 6 months to which the last preceding abstract related
(or, if no preceding abstract has been delivered under this section, from the date of his
appointment) up to the date of his so ceasing, and the aggregate amount of receipts and
payments during all preceding periods since his appointment.

(4) Inthissection “prescribed” means prescribed by regulations made by statutory instrument by
the Secretary of State.

(5) A receiver or manager who makes default in complying with thissectionisliableto afine and,
for continued contravention, to adaily default fine.
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Commencement

Pt c. I s 38(1)-(5): Junel, 1991

Provisions applicable to every receivership

39.— Notification that receiver or manager appointed.

[ (1) Where areceiver or manager of the property of acompany has been appointed—
(@) every invoice, order for goods or services, business letter or order form (whether in
hard copy, electronic or any other form) issued by or on behalf of the company or the
receiver or manager or the liquidator of the company; and
(b) all the company's websites,

must contain a statement that a receiver or manager has been appointed.
] 97

(2) If defaultismadein complying with this section, the company and any of the following persons,
who knowingly and wilfully authorises or permits the default, namely, any officer of the company,
any liquidator of the company and any receiver or manager, is liable to afine.

Commencement

Pt c. I s 39(1)-(2): Junel, 1991

40.— Payment of debts out of assets subject to floating charge.

(1) The following applies, in the case of a company, where a receiver is appointed on behalf of
the holders of any debentures of the company secured by acharge which, as created, was afloating
charge.

(2) If the company isnot at thetime in course of being wound up, its preferential debts (within the
meaning given to that expression by section 386 in Part X11) shall be paid out of the assets coming
to the hands of the receiver in priority to any claims for principal or interest in respect of the
debentures.

(3) Payments made under this section shall be recouped, as far as may be, out of the assets of the
company available for payment of general creditors.

Commencement

Pt c. | s. 40(1)-(3): Junel, 1991

41— Enforcement of duty to makereturns.

(1) If areceiver or manager of acompany's property—

9 substituted by Companies (Trading Disclosures) (Insolvency) Regulations 2008/1897 reg.2(1) (October 1, 2008)
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(@ having made default in filing, delivering or making any return, account or other
document, or in giving any notice, which areceiver or manager is by law required to file,
deliver, make or give, failsto make good the default within 14 days after the service on him
of anotice requiring him to do so, or
(b) having been appointed under powers contained in an instrument, has, after being
required at any time by the liquidator of the company to do so, failed to render proper
accounts of his receipts and payments and to vouch them and pay over to the liquidator the
amount properly payable to him,
the court may, on an application made for the purpose, make an order directing the receiver or
manager (as the case may be) to make good the default within such time as may be specified in the
order.

(2) Inthe case of the default mentioned in subsection (1)(a), application to the court may be made
by any member or creditor of the company or by the registrar of companies; and in the case of the
default mentioned in subsection (1)(b), the application shall be made by the liquidator.

In either case the court's order may provide that al costs of and incidental to the application shall
be borne by the receiver or manager, as the case may be.

(3 Nothing in thissection pregudicesthe operation of any enactment imposing penaltieson receivers
in respect of any such default asis mentioned in subsection (1).

Commencement
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Administrative receivers. general

42— General powers.

(1) The powers conferred on the administrative receiver of acompany by the debentures by virtue
of which he was appointed are deemed to include (except in so far as they are inconsistent with
any of the provisions of those debentures) the powers specified in Schedule 1 to thisAct.

(2) Inthe application of Schedule 1 to the administrative receiver of a company—
(@) thewords“he” and “him” refer to the administrative receiver, and
(b) referencesto the property of the company areto the property of which heisor, but for
the appointment of some other person as the receiver of part of the company's property,
would be the receiver or manager.

(3) A person dealing with the administrative receiver in good faith and for value is not concerned
to inquire whether the receiver is acting within his powers.

Commencement
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43— Power to dispose of charged property, etc.

(1) Where, on an application by the administrative receiver, the court is satisfied that the disposal
(with or without other assets) of any relevant property which is subject to asecurity would belikely
to promote a more advantageous realisation of the company's assets than would otherwise be
effected, the court may by order authorise the administrative receiver to dispose of the property as
If it were not subject to the security.

(2) Subsection (1) does not apply in the case of any security held by the person by or on whose
behalf the administrative receiver was appointed, or of any security to which a security so held has
priority.

(3) It shall be acondition of an order under this section that—
(@) the net proceeds of the disposal, and
(b) where those proceeds are less than such amount as may be determined by the court to
be the net amount which would be realised on a sale of the property in the open market by
awilling vendor, such sums as may be required to make good the deficiency,

shall be applied towards discharging the sums secured by the security.

(4) Where a condition imposed in pursuance of subsection (3) relates to two or more securities,
that condition shall require the net proceeds of the disposal and, where paragraph (b) of that
subsection applies, the sums mentioned in that paragraph to be applied towards discharging the
sums secured by those securities in the order of their priorities.

(5) [A copy]® of an order under this section shall, within 14 days of the making of the order, be
sent by the administrative receiver to the registrar of companies.

(6) If the administrative receiver without reasonable excuse fails to comply with subsection (5),
heisliableto afine and, for continued contravention, to adaily default fine.

(7) Inthissection “relevant property”, inrelation to the administrative receiver, meansthe property
of which he is or, but for the appointment of some other person as the receiver of part of the
company's property, would be the receiver or manager.

Commencement
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44— Agency and liability for contracts.

(1) The administrative receiver of a company—
() isdeemedto bethe company'sagent, unlessand until the company goesinto liquidation;
(b) is personaly liable on any contract entered into by him in the carrying out of his
functions (except in so far as the contract otherwise provides) and [, to the extent of any
qualifying liability,]® on any contract of employment adopted by him in the carrying out
of those functions; and

% Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)

Order 2009/1941 Sch.1 para.74(4) (October 1, 2009: substitution has effect subject to transitional provisions
specified in SI 2009/1941 art.8)

% Words inserted by Insolvency Act 1994 c. 7 5.2(2) (March 24, 1994: Section has effect in relation to contracts of
employment adopted on or after March 15, 1994)



Insolvency Act 1986 Page 32

(c) isentitledin respect of that liability to an indemnity out of the assets of the company.

(2) For the purposes of subsection (1)(b) the administrative receiver is not to be taken to have
adopted acontract of employment by reason of anything done or omitted to be done within 14 days
after his appointment.

[ (2A) For the purposes of subsection (1)(b), a liability under a contract of employment is a
qualifying liability if—
(@) itisaliability to pay asum by way of wagesor salary or contribution to an occupational
pension scheme,
(b) itisincurred while the administrative receiver isin office, and
(c) itisinrespect of servicesrendered wholly or partly after the adoption of the contract.

(2B) Where a sum payablein respect of aliability which isaqualifying liability for the purposes
of subsection (1)(b) is payable in respect of services rendered partly before and partly after the
adoption of the contract, liability under subsection (1)(b) shall only extend to so much of the sum
asis payablein respect of services rendered after the adoption of the contract.

(2C) For the purposes of subsections (2A) and (2B)—
(@) wagesor salary payablein respect of aperiod of holiday or absence from work through
sickness or other good cause are deemed to be wages or (as the case may be) salary in
respect of servicesrendered in that period, and
(b) asum payablein lieu of holiday is deemed to be wages or (as the case may be) salary
in respect of services rendered in the period by reference to which the holiday entitlement
arose.

(2D) Insubsection (2C)(a), thereferenceto wages or salary payablein respect of aperiod of holiday
includes any sums which, if they had been paid, would have been treated for the purposes of the
enactments relating to social security as earningsin respect of that period. ]'®

(8) This section does not limit any right to indemnity which the administrative receiver would
have apart from it, nor limit hisliability on contracts entered into or adopted without authority, nor
confer any right to indemnity in respect of that liability.

Commencement
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45— Vacation of office.

(1) Anadministrative receiver of acompany may at any time be removed from office by order of
the court (but not otherwise) and may resign his office by giving notice of his resignation in the
prescribed manner to such persons as may be prescribed.

(2) Anadministrativereceiver shall vacate officeif he ceasesto be qualified to act asan insolvency
practitioner in relation to the company.

(3) Where at any time an administrative receiver vacates office—
(@) hisremuneration and any expenses properly incurred by him, and

100 Added by Insolvency Act 1994 c. 7 s.2(3) (March 24, 1994: Section haseffect in relation to contracts of employment
adopted on or after March 15, 1994)
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(b) any indemnity to which heis entitled out of the assets of the company,
shall be charged on and paid out of any property of the company which isin his custody or under
his control at that time in priority to any security held by the person by or on whose behalf he was
appointed.

(4) Where an administrative receiver vacates office otherwise than by death, he shall, within 14
days after his vacation of office, send a notice to that effect to the registrar of companies.

(5) If an administrative receiver without reasonable excuse fails to comply with subsection (4), he
isliable to afine and, for continued contravention, to adaily default fine.

Commencement

Pt c. | s. 45(1)-(5): Junel, 1991

Amendments Pending

Ptillc. s 45(5): wordsrepeaed by CompaniesAct 1989 c. 40 Sch. 24 para. 1 (dateto be appointed: commencement
order)

Administrative receivers. ascertainment and investigation of company's affairs

46.— Information to be given by administrative receiver.

(1) Where an administrative receiver is appointed, he shall—
(@ forthwith send to the company and publish in the prescribed manner a notice of his
appointment, and
(b) within 28 days after his appointment, unless the court otherwise directs, send such a
notice to all the creditors of the company (so far as he is aware of their addresses).

(2) This section and the next do not apply in relation to the appointment of an administrative
receiver to act—

(a) with an existing administrative receiver, or

(b) inplace of an administrative receiver dying or ceasing to act,
except that, where they apply to an administrative receiver who dies or ceases to act before they
have been fully complied with, the references in this section and the next to the administrative
receiver include (subject to the next subsection) his successor and any continuing administrative
receiver.

(3) If the company is being wound up, this section and the next apply notwithstanding that the
administrative receiver and theliquidator are the same person, but with any necessary modifications
arising from that fact.

(4) If the administrative receiver without reasonable excuse fails to comply with this section, he
isliable to afine and, for continued contravention, to adaily default fine.

Commencement
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47— Statement of affairsto be submitted.

(1) Where an administrative receiver is appointed, he shall forthwith require some or al of the
persons mentioned below to make out and submit to him a statement in the prescribed form as to
the affairs of the company.

(2) A statement submitted under this section shall be verified by affidavit by the persons required
to submit it and shall show—

(@) particulars of the company's assets, debts and liabilities;

(b) the names and addresses of its creditors,

(c) the securities held by them respectively;

(d) the dates when the securities were respectively given; and

(e) such further or other information as may be prescribed.

(8) The persons referred to in subsection (1) are—
(@) those who are or have been officers of the company;
(b) those who have taken part in the company's formation at any time within one year
before the date of the appointment of the administrative receiver;
(c) those who are in the company's employment, or have been in its employment within
that year, and are in the administrative receiver's opinion capable of giving the information
required;
(d) those who are or have been within that year officers of or in the employment of a
company which is, or within that year was, an officer of the company.

In this subsection “employment” includes employment under a contract for services.

(4) Where any persons are required under this section to submit a statement of affairs to the
administrative receiver, they shall do so (subject to the next subsection) before the end of the period
of 21 days beginning with the day after that on which the prescribed notice of the requirement is
given to them by the administrative receiver.

(5) The administrative receiver, if he thinksfit, may—
(@) at any time release a person from an obligation imposed on him under subsection (1)
or (2), or
(b) either when giving notice under subsection (4) or subsequently, extend the period so
mentioned;
and where the administrative receiver has refused to exercise apower conferred by this subsection,
the court, if it thinksfit, may exerciseit.

(6) If aperson without reasonable excuse fails to comply with any obligation imposed under this
section, heisliable to afine and, for continued contravention, to adaily default fine.

Commencement
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Amendments Pending

Pt c. | s. 47(2): word substituted by Legidative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18
art. 5(1) (April 6, 2010: substitution has effect subject to transitional provisions specified in S| 2010/18 art.12(4))

48— Report by administrative receiver.

(1) Where an administrativereceiver isappointed, he shall, within 3 months (or such longer period
as the court may allow) after his appointment, send to the registrar of companies, to any trustees
for secured creditors of the company and (so far as he is aware of their addresses) to al such
creditors areport asto the following matters, namely—

(@) theeventsleading up to his appointment, so far as he is aware of them;

(b) the disposa or proposed disposal by him of any property of the company and the

carrying on or proposed carrying on by him of any business of the company;

(c) theamounts of principal and interest payable to the debenture holders by whom or on

whose behalf he was appointed and the amounts payable to preferentia creditors; and

(d) theamount (if any) likely to be available for the payment of other creditors.

(2) Theadministrative receiver shall also, within 3 months (or such longer period as the court may
allow) after his appointment, either—
(@) send a copy of the report (so far as he is aware of their addresses) to all unsecured
creditors of the company; or
(b) publishinthe prescribed manner anotice stating an address to which unsecured creditors
of the company should write for copies of the report to be sent to them free of charge,
and (in either case), unless the court otherwise directs, lay a copy of the report before a meeting of
the company's unsecured creditors summoned for the purpose on not less than 14 days' notice.

(3) The court shall not give a direction under subsection (2) unless—
(a) thereport states the intention of the administrative receiver to apply for the direction,
and
(b) acopy of thereport is sent to the persons mentioned in paragraph (a) of that subsection,
or anotice is published as mentioned in paragraph (b) of that subsection, not less than 14
days before the hearing of the application.

(4) Where the company has gone or goes into liquidation, the administrative receiver—
(@) shall, within 7 days after his compliance with subsection (1) or, if later, the nomination
or appointment of the liquidator, send a copy of the report to the liquidator, and
(b) where he does so within the time limited for compliance with subsection (2), is not
required to comply with that subsection.

(5) A report under this section shall include a summary of the statement of affairs made out and
submitted to the administrative receiver under section 47 and of his comments (if any) upon it.

(6) Nothing in this section is to be taken as requiring any such report to include any information
the disclosure of which would seriously prejudice the carrying out by the administrative receiver
of hisfunctions.

(7) Section 46(2) applies for the purposes of this section also.
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(8) If the administrative receiver without reasonable excuse fails to comply with this section, he
isliable to afine and, for continued contravention, to adaily default fine.

Commencement
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49— Committee of creditors.

(1) Where ameeting of creditors is summoned under section 48, the meeting may, if it thinksfit,
establish a committee (“the creditors committee”) to exercise the functions conferred on it by or
under thisAct.

(2) If such acommittee is established, the committee may, on giving not less than 7 days notice,
require the administrative receiver to attend before it at any reasonable time and furnish it with
such information relating to the carrying out by him of hisfunctions as it may reasonably require.

Commencement
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CHAPTER 11

RECEIVERS (SCOTLAND)

50. Extent of this Chapter.
This Chapter extends to Scotland only.

51.— Power to appoint receiver.

(1) It iscompetent under the law of Scotland for the holder of a floating charge over all or any
part of the property (including uncalled capital), which may from time to time be comprised in the
property and undertaking of an incorporated company (whether [a company registered under the
CompaniesAct 2006] ™" or not) which the Court of Session has jurisdiction to wind up, to appoint
areceiver of such part of the property of the company asis subject to the charge.

(2) It iscompetent under the law of Scotland for the court, on the application of the holder of such
afloating charge, to appoint areceiver of such part of the property of the company asis subject to
the charge.

[ (2A) Subsections (1) and (2) are subject to section 72A. ]**

(3) Thefollowing are disqualified from being appointed as receiver—
(@) abody corporate;

101 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.74(5) (October 1, 2009: substitution has effect subject to transitional provisions
specified in SI 2009/1941 art.8)

102 A dded subject to transitional provisions specifiedin SI 2003/2093 art.3 by EnterpriseAct 2002 . 40 Sch.17 para.13
(September 15, 2003: addition has effect subject to transitional provisions specified in S| 2003/2093 art.3)
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(b) an undischarged bankrupt; and
[ (ba) aperson subject to a bankruptcy restrictions order; |
(c) afirm according to the law of Scotland.

103

(4) A body corporate or afirm according to the law of Scotland which acts as areceiver isliable
to afine.

104

(5) Anundischarged bankrupt [ or a person subject to a bankruptcy restrictions order] ™ who so

actsisliableto imprisonment or afine, or both.

(6) [Inthissection,

“recelver” includesjoint receivers; and

“bankruptcy restrictions order” means—
(@) a bankruptcy restrictions order made under section 56A of the Bankruptcy
(Scotland) Act 1985 (c.66);
(b) abankruptcy restrictions undertaking entered into under section 56G of that
Act;
(c) abankruptcy restrictions order made under paragraph 1 of Schedule 4A to this
Act; or
(d) abankruptcy restrictions undertaking entered into under paragraph 7 of that
Schedule.

] 105

52— Circumstancesjustifying appointment.

(1) A receiver may be appointed under section 51(1) by the holder of the floating charge on the
occurrence of any event which, by the provisions of the instrument creating the charge, entitlesthe
holder of the charge to make that appointment and, in so far as not otherwise provided for by the
instrument, on the occurrence of any of the following events, namely—
(@) the expiry of a period of 21 days after the making of a demand for payment of the
whole or any part of the principal sum secured by the charge, without payment having been
made;
(b) theexpiry of aperiod of 2 months during the whole of which interest due and payable
under the charge has been in arrears;
(c) themaking of an order or the passing of aresolution to wind up the company;
(d) the appointment of a receiver by virtue of any other floating charge created by the
company.

(2) A receiver may be appointed by the court under section 51(2) on the occurrence of any event
which, by the provisions of the instrument creating the floating charge, entitles the holder of the
charge to make that appointment and, in so far as not otherwise provided for by the instrument, on
the occurrence of any of the following events, namely—

103 Added by Bankruptcy and Diligence etc. (Scotland) Act 2007 asp 3 (Scottish Act) Pt 1 5.3(2) (April 1, 2008)

104 Words inserted by Bankruptcy and Diligence etc. (Scotland) Act 2007 asp 3 (Scottish Act) Pt 1 s.3(3) (April 1,
2008)

105 Words and s.51(6)(a)-(d) inserted by Bankruptcy and Diligence etc. (Scotland) Act 2007 asp 3 (Scottish Act) Pt
1s.3(4) (April 1, 2008)
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(@) wherethe court, on the application of the holder of the charge, pronouncesitself satisfied
that the position of the holder of the chargeislikely to be prejudiced if no such appointment
Is made;

(b) any of the eventsreferred to in paragraphs (a) to (c) of subsection (1).

53— Mode of appointment by holder of charge.

(1) The appointment of areceiver by the holder of the floating charge under section 51(1) shall be
by means of [an instrument subscribed in accordance with the Requirements of Writing (Scotland)
Act 1995]'® (“the instrument of appointment”), a copy (certified in the prescribed manner to be
a correct copy) whereof shall be delivered by or on behalf of the person making the appointment
totheregistrar of companiesfor registration within 7 days of its execution and shall be accompanied
by anotice in the prescribed form.

(2) If any person without reasonable excuse makes default in complying with the requirements of
subsection (1), heisliable to afine and, for continued contravention, to adaily default fine.

3 [...1"

[ (4) If thereceiver isto be appointed by the holders of a series of secured debentures, theinstrument
of appointment may be executed on behalf of the holders of the floating charge by any person
authorised by resolution of the debenture-holders to execute the instrument. 1'%

(5) Onreceipt of the certified copy of theinstrument of appointment in accordance with subsection
(1), the registrar shall, on payment of the prescribed fee, enter the particulars of the appointment
in the register of charges.

(6) The appointment of aperson asareceiver by an instrument of appointment in accordance with
subsection (1)—
(@) isof no effect unlessit is accepted by that person before the end of the business day
next following that on which the instrument of appointment is received by him or on his
behalf, and
(b) subject to paragraph (a), is deemed to be made on the day on and at the time at which
the instrument of appointment is so received, as evidenced by a written docquet by that
person or on his behalf;
and this subsection applies to the appointment of joint receivers subject to such modifications as
may be prescribed.

(7) On the appointment of areceiver under this section, the floating charge by virtue of which he
was appointed attaches to the property then subject to the charge; and such attachment has effect
asif the charge was a fixed security over the property to which it has attached.

106 \Words subtituted subject to savings specified in s.14(3) by Requirements of Writing (Scotland) Act 1995 c. 7
Sch.4(2) para.58(a) (August 1, 1995)

1075, 53(3) repealed by Law Reform (Miscellaneous Provisions)(Scotland) Act 1990 (c.40), s. 74, Sch. 8 Pt. |1 para.
35, Sch. 9

108 qubstituted subject to savings specified in s.14(3) by Requirements of Writing (Scotland) Act 1995 c. 7 Sch.4(2)
para.58(b) (August 1, 1995)
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Amendments Pending

Ptill c. 11 s.53(2): wordsrepealed by Companies Act 1989 c. 40 Sch. 24 para. 1 (date to be appointed: commencement
order)

54— Appointment by court.

(1) Application for the appointment of a receiver by the court under section 51(2) shall be by
petition to the court, which shall be served on the company.

(2) On such an application, the court shall, if it thinks fit, issue an interlocutor making the
appointment of the receiver.

(3) A copy (certified by the clerk of the court to be acorrect copy) of the court'sinterlocutor making
the appointment shall be delivered by or on behalf of the petitioner to the registrar of companies
for registration, accompanied by a notice in the prescribed form, within 7 days of the date of the
interlocutor or such longer period as the court may allow.

If any person without reasonable excuse makes default in complying with the requirements of this
subsection, heisliable to afine and, for continued contravention, to adaily default fine.

(4) On receipt of the certified copy interlocutor in accordance with subsection (3), the registrar
shall, on payment of the prescribed fee, enter the particulars of the appointment in the register of
charges.

(5) Thereceiver isto be regarded as having been appointed on the date of his being appointed by
the court.

(6) On the appointment of areceiver under this section, the floating charge by virtue of which he
was appointed attaches to the property then subject to the charge; and such attachment has effect
asif the charge were a fixed security over the property to which it has attached.

(7) Inmaking rulesof court for the purposes of this section, the Court of Session shall have regard
to the need for special provision for cases which appear to the court to require to be dealt with as
amatter of urgency.

Amendments Pending

Ptill c. 11 s. 54(3): wordsrepealed by Companies Act 1989 c. 40 Sch. 24 para. 1 (date to be appointed: commencement
order)

55.— Powersof receiver.

(1) Subject to the next subsection, a receiver has in relation to such part of the property of the
company asis attached by the floating charge by virtue of which he was appointed, the powers, if
any, given to him by the instrument creating that charge.

(2) In addition, the receiver has under this Chapter the powers as respects that property (in so far
as these are not inconsistent with any provision contained in that instrument) which are specified
in Schedule 2 to thisAct.
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(3) Subsection (1) and (2) apply—
(@) subject to the rights of any person who has effectually executed diligence on al or any
part of the property of the company prior to the appointment of the receiver, and
(b) subject to the rights of any person who holds over al or any part of the property of the
company afixed security or floating charge having priority over, or ranking pari passu with,
the floating charge by virtue of which the receiver was appointed.

(4) A persondealing with areceiver in good faith and for valueisnot concerned to enquire whether
the receiver is acting within his powers.

56.— Precedence among receivers.

(1) Wherethere are two or more floating charges subsisting over all or any part of the property of
the company, areceiver may be appointed under this Chapter by virtue of each such charge; but a
receiver appointed by, or on the application of, the holder of a floating charge having priority of
ranking over any other floating charge by virtue of which a receiver has been appointed has the
powers given to areceiver by section 55 and Schedule 2 to the exclusion of any other receiver.

(2) Where two or more floating charges rank with one another equally, and two or more receivers
have been appointed by virtue of such charges, the receivers so appointed are deemed to have been
appointed as joint receivers.

(3) Receivers appointed, or deemed to have been appointed, as joint receivers shall act jointly
unless the instruments of appointment or respective instrument of appointment otherwise provide.

(4) Subject to subsection (5) below, the powers of a receiver appointed by, or on the application
of, the holder of afloating charge are suspended by, and as from the date of, the appointment of a
receiver by, or on the application of, the holder of afloating charge having priority of ranking over
that charge to such extent as may be necessary to enable the receiver second mentioned to exercise
his powers under section 55 and Schedule 2; and any powers so suspended take effect again when
the floating charge having priority of ranking ceases to attach to the property then subject to the
charge, whether such cessation is by virtue of section 62(6) or otherwise.

(5) The suspension of the powers of a receiver under subsection (4) does not have the effect of
requiring him to release any part of the property (including any letters or documents) of the company
from his control until he receives from the receiver superseding him avalid indemnity (subject to
the limit of the value of such part of the property of the company as is subject to the charge by
virtue of which he was appointed) in respect of any expenses, charges and liabilities he may have
incurred in the performance of hisfunctions as receiver.

(6) The suspension of the powers of areceiver under subsection (4) does not cause the floating
charge by virtue of which he was appointed to cease to attach to the property to which it attached
by virtue of section 53(7) or 54(6).

(7) Nothing in this section prevents the same receiver being appointed by virtue of two or more
floating charges.

57.— Agency and liability of receiver for contracts.

(1) A receiver isdeemed to bethe agent of the company in relation to such property of the company
asis attached by the floating charge by virtue of which he was appointed.
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[ (1A) Without prejudice to subsection (1), areceiver is deemed to be the agent of the company
in relation to any contract of employment adopted by him in the carrying out of his functions. ]*®

(2) A receiver (including areceiver whose powers are subsequently suspended under section 56 )
ispersonally liable on any contract entered into by him in the performance of his functions, except
in so far as the contract otherwise provides, and [, to the extent of any quaifying liability,]™® on
any contract of employment adopted by him in the carrying out of those functions.

[ (2A) For the purposes of subsection (2), aliability under acontract of employment isaqualifying
liability if—
(@) itisaliability to pay asum by way of wagesor salary or contribution to an occupational
pension scheme,
(b) itisincurred whilethe receiver isin office, and
(c) itisinrespect of servicesrendered wholly or partly after the adoption of the contract.

(2B) Where asum payablein respect of aliability which isaqualifying liability for the purposes
of subsection (2) ispayablein respect of servicesrendered partly before and partly after the adoption
of the contract, liability under that subsection shall only extend to so much of the sum asis payable
in respect of services rendered after the adoption of the contract.

(2C) For the purposes of subsections (2A) and (2B)—
(@) wagesor salary payablein respect of aperiod of holiday or absence from work through
sickness or other good cause are deemed to be wages or (as the case may be) salary in
respect of servicesrendered in that period, and
(b) asum payablein lieu of holiday is deemed to be wages or (as the case may be) salary
in respect of services rendered in the period by reference to which the holiday entitlement
arose.

(2D) Insubsection (2C)(a), thereferenceto wagesor salary payablein respect of aperiod of holiday
includes any sums which, if they had been paid, would have been treated for the purposes of the
enactments relating to social security as earnings in respect of that period. ]**

(3) A receiver who is personally liable by virtue of subsection (2) isentitled to be indemnified out
of the property in respect of which he was appointed.

(4) Any contract entered into by or on behalf of the company prior to the appointment of areceiver
continues in force (subject to its terms) notwithstanding that appointment, but the receiver does
not by virtue only of his appointment incur any personal liability on any such contract.

(5) For the purposes of subsection (2), areceiver is not to be taken to have adopted a contract of
employment by reason of anything done or omitted to be done within 14 days after his appoi ntment.

(6) This section does not limit any right to indemnity which the receiver would have apart from
it, nor limit hisliability on contracts entered into or adopted without authority, nor confer any right
to indemnity in respect of that liability.

109 Added by Insolvency Act 1994 c. 7 s.3(2) (March 24, 1994: Section haseffect in relation to contracts of employment
adopted on or after March 15, 1994)

10 Words inserted by Insolvency Act 1994 c. 7 s.3(3) (March 24, 1994: Section has effect in relation to contracts of
employment adopted on or after March 15, 1994)

111 Added by Insolvency Act 1994 c. 7 s.3(4) (March 24, 1994: Section haseffect in relation to contracts of employment
adopted on or after March 15, 1994)
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(7) Any contract entered into by areceiver in the performance of his functions continuesin force
(subject to itsterms) although the powers of the receiver are subsequently suspended under section
56.

58.— Remuneration of receiver.

(1) Theremuneration to be paidto areceiver isto be determined by agreement between the receiver
and the holder of the floating charge by virtue of which he was appointed.

(2) Where the remuneration to be paid to the receiver has not been determined under subsection
(1), or whereit has been so determined but is disputed by any of the persons mentioned in paragraphs
(a) to (d) below, it may befixed instead by the Auditor of the Court of Session on application made
to him by—

(@) thereceiver;

(b) the holder of any floating charge or fixed security over all or any part of the property

of the company;

(c) thecompany; or

(d) theliquidator of the company.

(3) Where the receiver has been paid or has retained for his remuneration for any period before
the remuneration has been fixed by the Auditor of the Court of Session under subsection (2) any
amount in excess of the remuneration so fixed for that period, the receiver or his personal
representatives shall account for the excess.

59.— Priority of debts.

(1) Where areceiver is appointed and the company is not at the time of the appointment in course
of being wound up, the debts which fall under subsection (2) of this section shall be paid out of
any assets coming to the hands of the receiver in priority to any claim for principal or interest by
the holder of the floating charge by virtue of which the receiver was appointed.

(2) Debtsfalling under this subsection are preferential debts (within the meaning given by section
386 in Part X11) which, by the end of a period of 6 months after advertisement by the receiver for
claimsin the Edinburgh Gazette and in a newspaper circulating in the district where the company
carries on business either—

(i) have been intimated to him, or

(i) have become known to him.

(3) Any payments made under this section shall be recouped as far as may be out of the assets of
the company available for payment of ordinary creditors.

60.— Distribution of moneys.

(1) Subject to the next section, and to the rights of any of the following categories of persons
(which rights shall, except to the extent otherwise provided in any instrument, have the following
order of priority), namely—
(@) the holder of any fixed security which is over property subject to the floating charge
and which ranks prior to, or pari passu with, the floating charge;
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(b) all personswho have effectually executed diligence on any part of the property of the
company which is subject to the charge by virtue of which the receiver was appointed;
(c) creditorsin respect of al liabilities, charges and expenses incurred by or on behalf of
the receliver;
(d) thereceiver inrespect of hisliabilities, expenses and remuneration, and any indemnity
to which heis entitled out of the property of the company; and
(e) thepreferential creditors entitled to payment under section 59,
the receiver shall pay moneys received by him to the holder of the floating charge by virtue of
which the recelver was appointed in or towards satisfaction of the debt secured by the floating
charge.

(2) Any balance of moneys remaining after the provisions of subsection (1) andsection 61 below
have been satisfied shall be paid in accordance with their respective rights and interests to the
following persons, as the case may require—

(@) any other receiver;

(b) the holder of afixed security which is over property subject to the floating charge;

(c) thecompany or itsliquidator, asthe case may be.

(3) Where any question arises as to the person entitled to a payment under this section or where a
receipt or adischarge of asecurity cannot be obtained in respect of any such payment, the receiver
shall consign the amount of such payment in any joint stock bank of issue in Scotland in name of
the Accountant of Court for behoof of the person or persons entitled thereto.

61.— Disposal of interest in property.

(1) Wherethe receiver sells or disposes, or is desirous of selling or disposing, of any property or
interest in property of the company which is subject to the floating charge by virtue of which the
receiver was appointed and which is—
(@) subject to any security or interest of, or burden or encumbrance in favour of, acreditor
the ranking of which is prior to, or pari passu with, or postponed to the floating charge, or
(b) property or an interest in property affected or attached by effectual diligence executed
by any person,
and the receiver is unable to obtain the consent of such creditor or, asthe case may be, such person
to such asae or disposal, the receiver may apply to the court for authority to sell or dispose of the
property or interest in property free of such security, interest, burden, encumbrance or diligence.

[ (1A) For the purposes of subsection (1) above, an inhibition which takes effect after the creation

of the floating charge by virtue of which the receiver was appointed is not an effectual diligence.
] 112

(2) Subject to the next subsection, on such an application the court may, if it thinks fit, authorise
the sale or disposal of the property or interest in question free of such security, interest, burden,
encumbrance or diligence, and such authorisation may be on such terms or conditions as the court
thinks fit.

(3) In the case of an application where a fixed security over the property or interest in question
which ranks prior to the floating charge has not been met or provided for in full, the court shall not

112 Added by Bankruptcy and Diligence etc. (Scotland) Act 2007 asp 3 (Scottish Act) Pt 5 s.155(2) (April 22, 2009
subject to transitional modifications and savings specified in SSI 2009/67 arts 4-6)
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authorise the sale or disposal of the property or interest in question unless it is satisfied that the
sale or disposal would be likely to provide amore advantageous realisation of the company's assets
than would otherwise be effected.

(4) It shall be acondition of an authorisation to which subsection (3) applies that—
(@) the net proceeds of the disposal, and
(b) where those proceeds are less than such amount as may be determined by the court to
be the net amount which would be realised on a sale of the property or interest in the open
market by awilling seller, such sums as may be required to make good the deficiency,
shall be applied towards discharging the sums secured by the fixed security.

(5) Where a condition imposed in pursuance of subsection (4) relates to two or more such fixed
securities, that condition shall require the net proceeds of the disposal and, where paragraph (b) of
that subsection applies, the sums mentioned in that paragraph to be applied towards discharging
the sums secured by those fixed securitiesin the order of thelir priorities.

(6) A copy of an authorisation under subsection (2) [...] ** shall, within 14 days of the granting
of the authorisation, be sent by the receiver to the registrar of companies.

(7) If the receiver without reasonable excuse fails to comply with subsection (6), heisliableto a
fine and, for continued contravention, to adaily default fine.

(8) Where any sale or disposal is effected in accordance with the authorisation of the court under
subsection (2), the receiver shall grant to the purchaser or disponee an appropriate document of
transfer or conveyance of the property or interest in question, and that document has the effect, or,
where recording, intimation or registration of that document is alegal requirement for completion
of title to the property or interest, then that recording, intimation or registration (as the case may
be) has the effect, of—

(@) disencumbering the property or interest of the security, interest, burden or encumbrance

affecting it, and

(b) freeing the property or interest from the diligence executed upon it.

(9) Nothing in this section prejudices the right of any creditor of the company to rank for his debt
in the winding up of the company.

Amendments Pending

Pt c. Il s. 61(1B): added by Bankruptcy and Diligence etc. (Scotland) Act 2007 asp 3 (Scottish Act) Sch. 5 para.
14(2) (date to be appointed)

62.— Cessation of appointment of receiver.

(1) A receiver may beremoved from office by the court under subsection (3) below and may resign
his office by giving notice of his resignation in the prescribed manner to such persons as may be
prescribed.

113 Words repealed by CompaniesAct 2006 (Consequential Amendments, Transitional Provisions and Savings) Order
2009/1941 Sch.1 para.74(6) (October 1, 2009: repeal has effect subject to transitional provisions specified in S
2009/1941 art.8)
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(2) A receiver shal vacate office if he ceases to be qualified to act as an insolvency practitioner
in relation to the company.

() Subject to the next subsection, areceiver may, on application to the court by the holder of the
floating charge by virtue of which he was appointed, be removed by the court on cause shown.

(4) Where at any time areceiver vacates office—

(@) hisremuneration and any expenses properly incurred by him, and

(b) any indemnity to which heis entitled out of the property of the company,
shall be paid out of the property of the company which is subject to the floating charge and shall
have priority as provided for in section 60(1).

(5) When areceiver ceases to act as such otherwise than by death he shall, and, when areceiver
iIsremoved by the court, the holder of the floating charge by virtue of which he was appointed shall,
within 14 days of the cessation or removal (as the case may be) give the registrar of companies
notice to that effect, and the registrar shall enter the notice in the register of charges.

If the receiver or the holder of the floating charge (as the case may require) makes default in
complying with the requirements of this subsection, he is liable to a fine and, for continued
contravention, to adaily default fine.

(6) If by the expiry of a period of one month following upon the removal of the receiver or his
ceasing to act as such no other receiver has been appointed, the floating charge by virtue of which
the receiver was appointed—

(@) thereupon ceasesto attach to the property then subject to the charge, and

(b) again subsists as a floating charge;
and for the purposes of calculating the period of one month under this subsection no account shall
be taken of any period during which [the company is in administration,]** under Part Il of this
Act [...]™ .

Amendments Pending

Ptillc. 11 s. 62(5): wordsrepealed by CompaniesAct 1989 c. 40 Sch. 24 para. 1 (date to be appointed: commencement
order)

63.— Powersof court.

(1) The court on the application of—

(@) theholder of afloating charge by virtue of which areceiver was appointed, or

(b) areceiver appointed under section 51,
may give directions to the receiver in respect of any matter arising in connection with the
performance by him of hisfunctions.

(2) Wherethe appointment of aperson asareceiver by the holder of afloating chargeisdiscovered
to be invalid (whether by virtue of the invalidity of the instrument or otherwise), the court may
order the holder of the floating charge to indemnify the person appointed against any liability which
arises solely by reason of the invalidity of the appointment.

114 Words substituted by Enterprise Act 2002 (Insolvency) Order 2003/2096 Sch.1(1) para.9(a) (September 15, 2003)
115 Words repealed by Enterprise Act 2002 (Insolvency) Order 2003/2096 Sch.1(1) para.9(b) (September 15, 2003)
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64.— Notification that receiver appointed.

[ (1) Where areceiver has been appointed—
(@) every invoice, order for goods or services, business letter or order form (whether in
hard copy, electronic or any other form) issued by or on behalf of the company or the
receiver or the liquidator of the company; and
(b) all the company's websites,

must contain a statement that a receiver has been appointed.
] 116

(2) If default is made in complying with the requirements of this section, the company and any of
the following persons who knowingly and wilfully authorises or permits the default, namely any
officer of the company, any liquidator of the company and any receiver, isliableto afine.

65.— Information to be given by receiver.

(1) Where areceiver is appointed, he shall—
(@) forthwith send to the company and publish notice of his appointment, and
(b) within 28 days after his appointment, unless the court otherwise directs, send such
notice to all the creditors of the company (so far as he is aware of their addresses).

(2) Thissection and the next do not apply in relation to the appointment of areceiver to act—

(@) with an existing receiver, or

(b) in place of areceiver who has died or ceased to act,
except that, where they apply to areceiver who dies or ceases to act before they have been fully
complied with, the referencesin this section and the next to the receiver include (subject to subsection
(3) of this section his successor and any continuing receiver.

(3) If the company is being wound up, this section and the next apply notwithstanding that the
receiver and the liquidator are the same person, but with any necessary modifications arising from
that fact.

(4) If aperson without reasonable excuse fails to comply with this section, heis liable to a fine
and, for continued contravention, to adaily default fine.

66.— Company's statement of affairs.

(1) Where areceiver of a company is appointed, the receiver shall forthwith require some or all
of the persons mentioned in subsection (3) below to make out and submit to him a statement in the
prescribed form as to the affairs of the company.

(2) A statement submitted under this section shall be verified by affidavit by the persons required
to submit it and shall show—

(@) particulars of the company's assets, debts and liabilities;

(b) the names and addresses of its creditors,

(c) the securities held by them respectively;

(d) the dates when the securities were respectively given; and

(e) such further or other information as may be prescribed.

116 substituted by Companies (Trading Disclosures) (Insolvency) Regulations 2008/1897 reg.2(2) (October 1, 2008)
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(3) The persons referred to in subsection (1) are—
(@) those who are or have been officers of the company;
(b) those who have taken part in the company's formation at any time within one year
before the date of the appointment of the receiver;
(c) those who are in the company's employment or have been in its employment within
that year, and are in the receiver's opinion capable of giving the information required;
(d) those who are or have been within that year officers of or in the employment of a
company which is, or within that year was, an officer of the company.

In this subsection “employment” includes employment under a contract for services.

(4) Whereany personsare required under this section to submit a statement of affairsto the receiver
they shall do so (subject to the next subsection) before the end of the period of 21 days beginning
with the day after that on which the prescribed notice of the requirement is given to them by the
receiver.

(5) Thereceiver, if hethinksfit, may—
(@) at any time release a person from an obligation imposed on him under subsection (1)
or (2), or
(b) either when giving the notice mentioned in subsection (4) or subsequently extend the
period so mentioned,
and where the receiver has refused to exercise a power conferred by this subsection, the court, if
it thinks fit, may exerciseit.

(6) If aperson without reasonable excuse fails to comply with any obligation imposed under this
section, heisliable to afine and, for continued contravention to a daily default fine.

67.— Report by receiver.

(1) Whereareceiver isappointed under section 51, he shall within 3 months (or such longer period
as the court may alow) after his appointment, send to the registrar of companies, to the holder of
the floating charge by virtue of which he was appointed and to any trustees for secured creditors
of the company and (so far as heis aware of their addresses) to all such creditors areport asto the
following matters, namely—
(@) theeventsleading up to his appointment, so far as he is aware of them;
(b) the disposa or proposed disposal by him of any property of the company and the
carrying on or proposed carrying on by him of any business of the company;
(c) the amounts of principal and interest payable to the holder of the floating charge by
virtue of which he was appointed and the amounts payable to preferential creditors; and
(d) theamount (if any) likely to be available for the payment of other creditors.

(2) The receiver shall aso, within 3 months (or such longer period as the court may allow) after
his appointment, either—
(@) send a copy of the report (so far as he is aware of their addresses) to all unsecured
creditors of the company, or
(b) publishinthe prescribed manner anotice stating an address to which unsecured creditors
of the company should write for copies of the report to be sent to them free of charge,
and (in either case), unless the court otherwise directs, lay acopy of the report before a meeting of
the company's unsecured creditors summoned for the purpose on not less than 14 days' notice.

(3) The court shall not give a direction under subsection (2) unless—
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(@) thereport states the intention of the receiver to apply for the direction, and

(b) acopy of thereport is sent to the persons mentioned in paragraph (a) of that subsection,
or anoticeis published as mentioned in paragraph (b) of that subsection, not less than 14
days before the hearing of the application.

(4) Where the company has gone or goes into liquidation, the receiver—
(@) shall, within 7 days after his compliance with subsection (1) or, if later, the nomination
or appointment of the liquidator, send a copy of the report to the liquidator, and
(b) where he does so within the time limited for compliance with subsection (2), is not
required to comply with that subsection.

(5) A report under this section shall include a summary of the statement of affairs made out and
submitted under section 66 and of his comments (if any) on it.

(6) Nothing in this section shall be taken as requiring any such report to include any information
the disclosure of which would seriously prejudice the carrying out by the receiver of hisfunctions.

(7) Section 65(2) applies for the purposes of this section also.

(8) If aperson without reasonable excuse fails to comply with this section, heis liable to a fine
and, for continued contravention, to adaily default fine.

(9) Inthissection “secured creditor” , in relation to a company, means a creditor of the company
who holdsin respect of his debt a security over property of the company, and * unsecured creditor”
shall be construed accordingly.

68.— Committee of creditors.

(1) Where ameeting of creditors is summoned under section 67, the meeting may, if it thinksfit,
establish a committee (“the creditors committee”) to exercise the functions conferred on it by or
under thisAct.

(2) If such acommittee is established, the committee may on giving not less than 7 days notice
require the receiver to attend before it at any reasonable time and furnish it with such information
relating to the carrying out by him of hisfunctions as it may reasonably require.

69.— Enforcement of receiver's duty to makereturns, etc.

(1) If any receiver—
(@ having made default in filing, delivering or making any return, account or other
document, or in giving any notice, which areceiver isby law required to file, deliver, make
or give, fails to make good the default within 14 days after the service on him of a notice
requiring him to do so; or
(b) has, after being required at any time by the liquidator of the company so to do, failed
to render proper accounts of his receipts and payments and to vouch the same and to pay
over to the liquidator the amount properly payable to him,

the court may, on an application made for the purpose, make an order directing the receiver to make

good the default within such time as may be specified in the order.

(2) In the case of any such default as is mentioned in subsection (1)(a), an application for the
purposes of this section may be made by any member or creditor of the company or by the registrar
of companies; and, in the case of any such default asis mentioned in subsection (1)(b), the application
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shall be made by the liquidator; and, in either case, the order may provide that al expenses of and
incidental to the application shall be borne by the receiver.

(3) Nothing in this section prejudices the operation of any enactments imposing penalties on
receiversin respect of any such default asis mentioned in subsection (1).

70.— Interpretation for Chapter I1.

(1) In this Chapter, unless the contrary intention appears, the following expressions have the

following meanings respectively assigned to them—
“company” means an incorporated company (whether or not [a company registered under
the Companies Act 2006] ™" ) which the Court of Session has jurisdiction to wind up ;
“fixed security”, in relation to any property of a company, means any security, other than
afloating charge or a charge having the nature of afloating charge, which on the winding
up of the company in Scotland would be treated as an effective security over that property,
and (without prejudice to that generality) includes a security over that property, being a
heritable security within the meaning of the Conveyancing and Feudal Reform (Scotland)
Act 1970;
“instrument of appointment” has the meaning given by section 53(1);
“prescribed” means prescribed by regulations made under this Chapter by the Secretary of
State;
“recelver” means areceiver of such part of the property of the company asis subject to the
floating charge by virtue of which he has been appointed under section 51,
“register of charges’ meansthe register kept by the registrar of companies for the purposes
of [Chapter 2 of Part 25 of the Companies Act 2006] **® ;
“secured debenture” means a bond, debenture, debenture stock or other security which,
either itself or by reference to any other instrument, creates afloating charge over all or any
part of the property of the company, but does not include a security which creates no charge
other than afixed security; and
“series of secured debentures’ means two or more secured debentures created as a series
by the company in such a manner that the holders thereof are entitled pari passu to the
benefit of the floating charge.

(2) Where afloating charge, secured debenture or series of secured debentures has been created
by the company, then, except where the context otherwise requires, any reference in this Chapter
to the holder of the floating charge shall—
(@) where the floating charge, secured debenture or series of secured debentures provides
for a recelver to be appointed by any person or body, be construed as a reference to that
person or body;
(b) where, in the case of a series of secured debentures, no such provision has been made
therein but—

117 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.74(7)(a) (October 1, 2009: substitution has effect subject to transitional provisions
specified in SI 2009/1941 art.8)

118 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.74(7)(b) (October 1, 2009: substitution has effect subject to transitional provisions
specified in Sl 2009/1941 art.8)
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(i) therearetrusteesacting for the debenture-holders under and in accordance with

atrust deed, be construed as a reference to those trustees, and

(i) where no such trustees are acting, be construed as a reference to—
(ad) amagority in nominal value of those present or represented by proxy
and voting at ameeting of debenture-holders at which the holders of at |east
one-third in nominal value of the outstanding debentures of the series are
present or so represented, or
(bb) where no such meeting is held, the holders of at least one-half in
nominal value of the outstanding debentures of the series.

(3) Any reference in this Chapter to a floating charge, secured debenture, series of secured
debentures or instrument creating a charge includes, except where the context otherwise requires,
areference to that floating charge, debenture, series of debentures or instrument as varied by any
instrument.

(4) Referencesin this Chapter to the instrument by which afloating charge was created are, in the
case of afloating charge created by wordsin abond or other written acknowledgement, references
to the bond or, as the case may be, the other written acknowledgement.

71— Prescription of forms, etc.; regulations.

(1) The notice referred to in section 62(5), and the notice referred to in section 65(1)(a) shall be
in such form as may be prescribed.

(2) Any power conferred by this Chapter on the Secretary of Stateto make regulationsisexercisable
by statutory instrument; and a statutory instrument made in the exercise of the power so conferred
to prescribe afeeis subject to annulment in pursuance of aresolution of either House of Parliament.

CHAPTER 111

RECEIVERS POWERS IN GREAT BRITAIN ASA WHOLE

72.— Cross-border operation of receivership provisions.

(1) A receiver appointed under the law of either part of Great Britain in respect of the whole or
any part of any property or undertaking of a company and in consequence of the company having
created a charge which, as created, was a floating charge may exercise his powersin the other part
of Great Britain so far astheir exercise is not inconsistent with the law applicable there.

(2) Insubsection (1) “receiver” includes a manager and a person who is appointed both receiver
and manager.
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[ CHAPTER IV

PROHIBITION OF APPOINTMENT OF ADMINISTRATIVE RECEIVER |**°

[72A  Floating charge holder not to appoint administrative receiver

(1) The holder of aqualifying floating charge in respect of acompany's property may not appoint
an administrative receiver of the company.

(2) In Scotland, the holder of a qualifying floating charge in respect of acompany's property may
not appoint or apply to the court for the appointment of a receiver who on appointment would be
an administrative receiver of property of the company.

(3) Insubsections (1) and (2)—
“holder of a qualifying floating charge in respect of a company's property” has the same
meaning as in paragraph 14 of Schedule B1 to thisAct, and
“administrative recelver” has the meaning given by section 251.

(4) Thissection applies—
(@) to afloating charge created on or after a date appointed by the Secretary of State by
order made by statutory instrument, and
(b) in spite of any provision of an agreement or instrument which purports to empower a
person to appoint an administrative receiver (by whatever name).

(5) Anorder under subsection (4)(a) may—
(@) make provision which applies generally or only for a specified purpose;
(b) make different provision for different purposes;
(c) make transitional provision.
120

(6) Thissection is subject to the exceptions specified in [sections 72B to 72GA] ™ .

] 121

[72B First exception: capital market

(1) Section 72A does not prevent the appointment of an administrative receiver in pursuance of
an agreement which is or forms part of a capital market arrangement if—
(@) aparty incurs or, when the agreement was entered into was expected to incur, a debt
of at least £50 million under the arrangement, and
(b) the arrangement involves the issue of a capital market investment.

(2) In subsection (1)—
“capital market arrangement” means an arrangement of a kind described in paragraph 1 of
Schedule 2A, and
“capital market investment” means an investment of a kind described in paragraph 2 or 3
of that Schedule.

119 Added by Enterprise Act 2002 c. 40 Pt 10 s.250(1) (March 18, 2003 as S| 2003/765)

120 Words substituted by Insolvency Act 1986 (Amendment) (Administrative Receivership and Urban Regeneration
etc.) Order 2003/1832 art.2(a) (September 15, 2003: as 1986 c.45 ss.72A-72G and Sch.2A)

121 Added by Enterprise Act 2002 c. 40 Pt 10 s.250(1) (September 15, 2003 as S| 2003/2093)
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] 122

[72C Second exception: public-private partnership

(1) Section 72A doesnot prevent the appointment of an administrative receiver of aproject company
of a project which—

(@) isapublic-private partnership project, and

(b) includes step-inrights.

(2) Inthissection “public-private partnership project” means a project—
(@) the resources for which are provided partly by one or more public bodies and partly
by one or more private persons, or
(b) which is designed wholly or mainly for the purpose of assisting a public body to
discharge afunction.

(3) Inthissection—
“step-in rights’ has the meaning given by paragraph 6 of Schedule 2A, and
“project company” has the meaning given by paragraph 7 of that Schedule.

] 123

[72D Third exception: utilities

(1) Section 72A doesnot prevent the appointment of an administrative receiver of aproject company
of a project which—

(@ isautility project, and

(b) includes step-inrights.

(2) Inthissection—
(@ “utility project” means a project designed wholly or mainly for the purpose of a
regulated business,
(b) “regulated business’ means a business of a kind listed in paragraph 10 of Schedule
2A,
(c) “step-inrights’ hasthe meaning given by paragraph 6 of that Schedule, and
(d) “project company” has the meaning given by paragraph 7 of that Schedule.

] 124

[72DA Exception in respect of urban regeneration projects

(1) Section 72A doesnot prevent the appointment of an administrative receiver of aproject company
of a project which—
(@) isdesigned wholly or mainly to develop land which at the commencement of the project
iswholly or partly in adesignated disadvantaged area outside Northern Ireland, and
(b) includes step-inrights.

(2) In subsection (1) “develop” meansto carry out—

122 Added by Enterprise Act 2002 c. 40 Pt 10 s.250(1) (September 15, 2003 as S| 2003/2093)
123 Added by Enterprise Act 2002 c. 40 Pt 10 s.250(1) (September 15, 2003 as S| 2003/2093)
124 Added by Enterprise Act 2002 c. 40 Pt 10 s.250(1) (September 15, 2003 as S| 2003/2093)
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(@) building operations,

(b) any operation for the removal of substances or waste from land and the levelling of
the surface of the land, or

(c) engineering operations in connection with the activities mentioned in paragraph (a) or

(b).

(3) Inthis section—

] 125

“building” includes any structure or erection, and any part of a building as so defined, but
does not include plant and machinery comprised in a building,
“building operations” includes—
(@) demolition of buildings,
(b) filling in of trenches,
(c) rebuilding,
(d) structural aterations of, or additions to, buildings and
(e) other operations normally undertaken by a person carrying on business as a
builder,
“designated disadvantaged ared’ means an area designated as a disadvantaged area under
section 92 of the Finance Act 2001,
“engineering operations’ includes the formation and laying out of means of access to
highways,
“project company” has the meaning given by paragraph 7 of Schedule 2A,
“step-in rights’ has the meaning given by paragraph 6 of that Schedule,
“substance” means any natural or artificial substance whether in solid or liquid form or in
the form of a gas or vapour, and
“waste” includes any waste materials, spoil, refuse or other matter deposited on land.

[72E Fourth exception: project finance

(1) Section 72A doesnot prevent the appointment of an administrative receiver of aproject company
of a project which—

(@) isafinanced project, and
(b) includes step-inrights.

(2) Inthissection—

] 126

(@) aprojectis“financed” if under an agreement relating to the project a project company
incurs, or when the agreement is entered into is expected to incur, a debt of at least £50
million for the purposes of carrying out the project,

(b) “project company” has the meaning given by paragraph 7 of Schedule 2A, and

(c) “step-inrights’ hasthe meaning given by paragraph 6 of that Schedule.

125 Added by Insolvency Act 1986 (Amendment) (Administrative Receivership and Urban Regeneration etc.) Order

2003/1832 art.2(b) (September 15, 2003: as 1986 ¢.45 ss.72A-72G and Sch.2A)

126 Added by Enterprise Act 2002 c. 40 Pt 10 s.250(1) (September 15, 2003 as S| 2003/2093)
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[72F Fifth exception: financial market
Section 72A does not prevent the appoi ntment of an administrative receiver of acompany by virtue
of—
(@) amarket charge within the meaning of section 173 of the CompaniesAct 1989 (c. 40),
(b) asystem-charge within the meaning of the Financial Markets and Insolvency Regulations
1996 (S.1. 1996/1469),
(c) acollatera security charge within the meaning of the Financial Markets and I nsolvency
(Settlement Finality) Regulations 1999 (S.I. 1999/2979).

] 127

[72G Sixth exception: registered social landlord

Section 72A does not prevent the appointment of an administrative receiver of a company which
Isregistered asasocial landlord under Part | of the Housing Act 1996 (c. 52) or under Part 3 of the
Housing (Scotland) Act 2001 (asp 10). ]*®

[72GA Exception in relation to protected railway companies etc.

Section 72A does not prevent the appointment of an administrative receiver of—
(@) acompany holding an appointment under Chapter | of Part Il of the Water Industry
Act 1991,
(b) aprotected railway company within the meaning of section 59 of the Railways Act
1993 (including that section as it has effect by virtue of section 19 of the Channel Tunnel
Rail Link Act 1996, or

(c) alicence company within the meaning of section 26 of the Transport Act 2000.
] 129

[72H Sections 72A to 72G: supplementary
[ (1) Schedule 2A (which supplements sections 72B to 72G) shall have effect. ]

(2) The Secretary of State may by order—
(@) insertinto thisAct provision creating an additional exception to section 72A(1) or (2);
(b) providefor aprovision of thisAct which creates an exception to section 72A(1) or (2)
to cease to have effect;
(c) amend section 72A in consequence of provision made under paragraph (a) or (b);
(d) amend any of sections 72B to 72G;
(e) amend Schedule 2A.

(3) Anorder under subsection (2) must be made by statutory instrument.

(4) Anorder under subsection (2) may make—
(@) provision which applies generally or only for a specified purpose;

127" Added by Enterprise Act 2002 c. 40 Pt 10 s.250(1) (September 15, 2003 as S| 2003/2093)
128 Added by Enterprise Act 2002 c. 40 Pt 10 s.250(1) (September 15, 2003 as S| 2003/2093)

129 Added by Insolvency Act 1986 (Amendment) (Administrative Receivership and Urban Regeneration etc.) Order
2003/1832 art.2(c) (September 15, 2003: as 1986 ¢.45 ss.72A-72G and Sch.2A)

130 Added by Enterprise Act 2002 c. 40 Pt 10 s.250(1) (September 15, 2003 as S| 2003/2093)
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(b) different provision for different purposes;
(c) consequentia or supplementary provision;
(d) transitional provision.

(5 Anorder under subsection (2)—

() inthecaseof an order under subsection (2)(e), shall be subject to annulment in pursuance
of aresolution of either House of Parliament,

(b) inthe case of an order under subsection (2)(d) varying the sum specified in section
72B(1)(a) or 72E(2)(a) (whether or not the order also makes consequential or transitional
provision), shall be subject to annulment in pursuance of a resolution of either House of
Parliament, and

(c) inthe case of any other order under subsection (2)(a) to (d), may not be made unless

adraft has been laid before and approved by resolution of each House of Parliament.
] 131

PART IV
WINDING UP OF COMPANIES REGISTERED UNDER THE COMPANIESACTS
CHAPTERII

PRELIMINARY

[Introductory] **2

[73.— Scheme of thisPart

(1) ThisPart appliesto the winding up of acompany registered under the CompaniesAct 2006 in
England and Wales or Scotland.

(2) Thewinding up may be either—
(@) voluntary (see Chapters2to 5), or
(b) by the court (see Chapter 6).

(8) This Chapter and Chapters 7 to 10 relate to winding up generaly, except where otherwise

stated.
] 133

Commencement

PtV c.ls 73(1)-(2): Junel, 1991

131 Added by Enterprise Act 2002 c. 40 Pt 10 s.250(1) (March 18, 2003 as S| 2003/765)

132 substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings) Order
2009/1941 Sch.1 para.75(2) (October 1, 2009: substitution has effect subject to transitional provisions specified
in Sl 2009/1941 art.8)

133 substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings) Order
2009/1941 Sch.1 para.75(2) (October 1, 2009: substitution has effect subject to transitional provisions specified
in Sl 2009/1941 art.8)
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Contributories

74.— Liability ascontributories of present and past members.

(1) When a company is wound up, every present and past member is liable to contribute to its
assets to any amount sufficient for payment of its debts and liabilities, and the expenses of the
winding up, and for the adjustment of the rights of the contributories among themsel ves.

(2) Thisissubject asfollows—
(@) apast member isnot liable to contribute if he has ceased to be a member for one year
or more before the commencement of the winding up;
(b) apast member isnot liableto contributein respect of any debt or liability of the company
contracted after he ceased to be a member;
(c) apast member isnot liableto contribute, unlessit appearsto the court that the existing
members are unabl e to satisfy the contributions required to be made by them [...] ***
(d) inthecaseof acompany limited by shares, no contribution isrequired from any member
exceeding the amount (if any) unpaid on the shares in respect of which heisliable as a
present or past member;
(e) nothing in [the Companies Acts] or thisAct invalidates any provision contained
in apolicy of insurance or other contract whereby the liability of individual members on
the policy or contract is restricted, or whereby the funds of the company are alone made
liable in respect of the policy or contract;
(f) asum due to any member of the company (in his character of a member) by way of
dividends, profits or otherwise is not deemed to be a debt of the company, payable to that
member in a case of competition between himself and any other creditor not a member of
the company, but any such sum may be taken into account for the purpose of the final
adjustment of the rights of the contributories among themselves.

135

(3) Inthe case of acompany limited by guarantee, no contribution is required from any member
exceeding the amount undertaken to be contributed by him to the company's assets in the event of
its being wound up; but if it is a company with a share capital, every member of it is liable (in
addition to the amount so undertaken to be contributed to the assets), to contribute to the extent of
any sums unpaid on shares held by him.

Commencement

PtV c.ls. 74(1)-(3): Junel, 1991

75—1[...]*°

133 Words repealed by CompaniesAct 2006 (Consequential Amendments, Transitional Provisions and Savings) Order
2009/1941 Sch.1 para.75(3)(a) (October 1, 2009: repeal has effect subject to transitional provisions specified in
Sl 2009/1941 art.8)

135 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.75(3)(b) (October 1, 2009: substitution has effect subject to transitional provisions
specified in SI 2009/1941 art.8)

1% Repealed by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings) Order
2009/1941 Sch.1 para.75(4) (October 1, 2009: repeal has effect subject to savings and transitional provisions
specified in S| 2009/1941 arts 8 and 9)
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76.— Liability of past directorsand shareholders.

(1) Thissection applies where acompany is being wound up and—

(@) it hasunder [Chapter 5 of Part 18 of the Companies Act 2006 (acquisition by limited
company of its own shares: redemption or purchase by private company out of capital)]**’
made a payment out of capital in respect of the redemption or purchase of any of its own
shares (the payment being referred to below as “the relevant payment”), and

(b) the aggregate amount of the company's assets and the amounts paid by way of
contribution to its assets (apart from this section) is not sufficient for payment of its debts
and liabilities, and the expenses of the winding up.

(2) If the winding up commenced within one year of the date on which the relevant payment was
made, then—
(@) the person from whom the shares were redeemed or purchased, and
(b) the directors who signed the statutory declaration made in accordance with [section
714(1) to (3) of the Companies Act 2006]** for purposes of the redemption or purchase
(except a director who shows that he had reasonable grounds for forming the opinion set
out in the declaration),
are, so as to enable that insufficiency to be met, liable to contribute to the following extent to the
company's assets.

(3) A person from whom any of the shares were redeemed or purchased is liable to contribute an
amount not exceeding so much of the relevant payment as was made by the company in respect of
his shares; and the directors are jointly and severaly liable with that person to contribute that
amount.

(4) A person who has contributed any amount to the assets in pursuance of this section may apply
to the court for an order directing any other person jointly and severally liable in respect of that
amount to pay him such amount as the court thinks just and equitable.

(5) [Section 74 does not apply] ™ in relation to liability accruing by virtue of this section.
©)[..]**

Commencement

PtV c.ls. 76(1)-(6): Junel, 1991

137 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)

Order 2009/1941 Sch.1 para.75(5)(a) (October 1, 2009: substitution has effect subject to transitional provisions
specified in SI 2009/1941 art.8)

Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.75(5)(b) (October 1, 2009: substitution has effect subject to transitional provisions
specified in Sl 2009/1941 art.8)

Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.75(5)(c) (October 1, 2009: substitution has effect subject to transitional provisions
specified in SI 2009/1941 art.8)

Repealed by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings) Order
2009/1941 Sch.1 para.75(5)(d) (October 1, 2009: repeal has effect subject to transitional provisions specified in
Sl 2009/1941 art.8)

138

139

140
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77— Limited company formerly unlimited.

(1) Thissection appliesin the case of acompany being wound up which was at some former time
registered as unlimited but has [re-registered as a limited company.] ™

@-) [..1""

(2) Notwithstanding section 74(2)(a) above, a past member of the company who was a member
of it at the time of re-registration, if the winding up commences within the period of 3 years
beginning with the day on which the company wasre-registered, isliable to contribute to the assets
of the company in respect of debts and liabilities contracted before that time.

() If no persons who were members of the company at that time are existing members of it, a
person who at that time was a present or past member isliableto contribute as above notwithstanding
that the existing members have satisfied the contributions required to be made by them [...] ** .
This applies subject to section 74(2)(a) above and to subsection (2) of this section, but

notwithstanding section 74(2)(c).
(4) Notwithstanding section 74(2)(d) and (3), thereis no limit on the amount which a person who,
at that time, was a past or present member of the company isliable to contribute as above.

Commencement

PtV c.ls 77(1)-(4): Junel, 1991

78— Unlimited company formerly limited.

(1) Thissection appliesin the case of acompany being wound up which was at some former time
registered as limited but has been re-registered as unlimited [...] ** .

(2) A personwho, at thetime when the application for the company to be re-registered was|odged,
was a past member of the company and did not after that again become amember of it isnot liable
to contribute to the assets of the company more than he would have been liable to contribute had
the company not been re-registered.

Commencement

PtV c.ls 78(1)-(2): Junel, 1991

141 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.75(6)(a) (October 1, 2009: substitution has effect subject to transitional provisions
specified in S| 2009/1941 art.8)

Words repealed by CompaniesAct 2006 (Consequential Amendments, Transitional Provisionsand Savings) Order
2009/1941 Sch.1 para.75(6)(b) (October 1, 2009: repeal has effect subject to transitional provisions specified in
Sl 2009/1941 art.8)

Wordsrepealed by CompaniesAct 2006 (Conseguential Amendments, Transitional Provisions and Savings) Order
2009/1941 Sch.1 para.75(7) (October 1, 2009: repeal has effect subject to transitional provisions specified in Sl
2009/1941 art.8)

142

143
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79.— Meaning of “contributory”.

(1) InthisAct [...] ™ the expression “contributory” means every person liable to contribute to
the assets of acompany in the event of its being wound up, and for the purposes of all proceedings
for determining, and all proceedings prior to the final determination of, the persons who are to be
deemed contributories, includes any person alleged to be a contributory.

(2) Thereference in subsection (1) to persons liable to contribute to the assets does not include a
person so liable by virtue of a declaration by the court under section 213 (imputed responsibility
for company's fraudulent trading) or section 214 (wrongful trading) in Chapter X of this Part.

(3) A reference in a company's articles to a contributory does not (unless the context requires)
include a person who is a contributory only by virtue of section 76. [...] **

Commencement

PtV c.ls. 79(1)-(3): Junel, 1991

80. Nature of contributory'sliability.

The liability of a contributory creates a debt (in England and Wales in the nature of [an ordinary
contract debt] **® ) accruing due from him at the time when his liability commenced, but payable
at the times when calls are made for enforcing the liability.

Commencement

PtV c.1s 80: Junel, 1991

81.— Contributoriesin case of death of a member.

(1) If acontributory dies either before or after he has been placed on the list of contributories, his
personal representatives, and the heirs and legatees of heritage of his heritable estate in Scotland,
are liable in adue course of administration to contribute to the assets of the company in discharge
of hisliability and are contributories accordingly.

(2) Wherethe personal representatives are placed on thelist of contributories, the heirs or legatees
of heritage need not be added, but they may be added as and when the court thinks fit.

(3) If in England and Wal esthe personal representatives make default in paying any money ordered
to be paid by them, proceedings may be taken for administering the estate of the deceased
contributory and for compelling payment out of it of the money due.

144 Words repealed by CompaniesAct 2006 (Consequential Amendments, Transitional Provisions and Savings) Order
2009/1941 Sch.1 para.75(8)(a) (October 1, 2009: repeal has effect subject to transitional provisions specified in
Sl 2009/1941 art.8)

Words repealed by CompaniesAct 2006 (Consequential Amendments, Transitional Provisionsand Savings) Order
2009/1941 Sch.1 para.75(8)(b) (October 1, 2009: repeal has effect subject to transitional provisions specified in
Sl 2009/1941 art.8)

Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.75(9) (October 1, 2009: substitution has effect subject to savings and transitional
provisions specified in S| 2009/1941 arts 8 and 11)

145

146
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Commencement

PtV c.1s. 81(1)-(3): Junel, 1991

82— Effect of contributory'sbankruptcy.

(1) Thefollowing applies if a contributory becomes bankrupt, either before or after he has been
placed on the list of contributories.

(2) Histrusteein bankruptcy representshimfor all purposes of the winding up, and isacontributory
accordingly.

(3) Thetrustee may be called on to admit to proof against the bankrupt's estate, or otherwise alow
to be paid out of the bankrupt's assets in due course of law, any money due from the bankrupt in
respect of hisliability to contribute to the company's assets.

(4) There may be proved against the bankrupt's estate the estimated value of hisliability to future
callsaswell as calls already made.

Commencement

PtV c.1s. 82(1)-(4): Junel, 1991

147

83.— [Companiesregistered but not formed under the Companies Act 2006]

(1) Thefollowing appliesin the event of a company being wound up which [is registered but not
formed under the Companies Act 2006]'* .

(2) Every person is a contributory, in respect of the company's debts and liabilities contracted
before registration, who is liable—
(@) to pay, or contribute to the payment of, any debt or liability so contracted, or
(b) to pay, or contribute to the payment of, any sum for the adjustment of the rights of the
members among themselves in respect of any such debt or liability, or
(c) topay, or contribute to the amount of, the expenses of winding up the company, so far
asrelates to the debts or liabilities above-mentioned.

(3) Every contributory is liable to contribute to the assets of the company, in the course of the
winding up, al sums due from him in respect of any such liability.

(4) Inthe event of the death, bankruptcy or insolvency of any contributory, provisions of thisAct,
with respect to the personal representatives, to the heirs and legatees of heritage of the heritable
estate in Scotland of deceased contributories and to the trustees of bankrupt or insolvent
contributories respectively, apply.

147 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.75(10)(a) (October 1, 2009: substitution has effect subject to transitional provisions
specified in SI 2009/1941 art.8)

148 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.75(10)(b) (October 1, 2009: substitution has effect subject to transitional provisions
specified in Sl 2009/1941 art.8)
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Commencement

PtV c.1s. 83(1)-(4): Junel, 1991

CHAPTER 11

VOLUNTARY WINDING UP (INTRODUCTORY AND GENERAL)
Resolutions for, and commencement of, voluntary winding up

84.— Circumstancesin which company may be wound up voluntarily.

(1) A company may be wound up voluntarily—
(@) when the period (if any) fixed for the duration of the company by the articles expires,
or theevent (if any) occurs, on the occurrence of which the articles provide that the company
Isto be dissolved, and the company in general meeting has passed a resolution requiring it
to be wound up voluntarily;
(b) if the company resolves by special resolution that it be wound up voluntarily;

©[..1"

(2) InthisAct the expression “aresolution for voluntary winding up” means a resolution passed
under [either of the paragraphs] ™ of subsection (1) .

[ (2A) Before acompany passes aresolution for voluntary winding up it must give written notice
of the resolution to the holder of any qualifying floating charge to which section 72A applies.

(2B) Where notice is given under subsection (2A) aresolution for voluntary winding up may be
passed only—
(@) after the end of the period of five business days beginning with the day on which the
notice was given, or
(b) if the person to whom the notice was given has consented in writing to the passing of

the resolution.
] 151

[ (3) Chapter 3 of Part 3 of the CompaniesAct 2006 (resol utions affecting acompany's constitution)
applies to aresolution under paragraph (@) of subsection (1) as well as a special resolution under

paragraph (b).** 1"

149 Repealed by Companies Act 2006 (Commencement No. 3, Consequential Amendments, Transitional Provisions
and Savings) Order 2007/2194 Sch.5 para.1 (October 1, 2007)

Words substituted by Companies Act 2006 (Commencement No. 3, Consequential Amendments, Transitional
Provisions and Savings) Order 2007/2194 Sch.4(3) para.39(3) (October 1, 2007: substitution has effect in relation
to written resolutions for which the circulation date is on or after October 1, 2007, and resolutions passed at a
meeting of which noticeis given on or after that date)

151 Added by Enterprise Act 2002 (Insolvency) Order 2003/2096 Sch.1(1) para.10 (September 15, 2003)

152 |n relation to England and Wales: s. 84 is modified: [See Westlaw UK].
153

150

Substituted by CompaniesAct 2006 (Commencement No. 3, Consequential Amendments, Transitional Provisions
and Savings) Order 2007/2194 Sch.4(3) para.39(4) (Octaber 1, 2007: substitution has effect in relation to written
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Commencement

Pt1V c. 1l s. 84(1)-(3): Junel, 1991

85.— Notice of resolution to wind up.

(1) When a company has passed a resolution for voluntary winding up, it shall, within 14 days
after the passing of the resolution, give notice of the resolution by advertisement in the Gazette.

(2) If default is made in complying with this section, the company and every officer of it who is
in default isliable to afine and, for continued contravention, to adaily default fine.
For purposes of this subsection the liquidator is deemed an officer of the company.

Commencement

Pt1V c. 1l s. 85(1)-(2): Junel, 1991

86. Commencement of winding up.

A voluntary winding up is deemed to commence at the time of the passing of the resolution for
voluntary winding up.

Commencement

PtV c. Il s. 86: Junel, 1991

Consequences of resolution to wind up

87.— Effect on business and status of company.

(1) Incaseof avoluntary winding up, the company shall from the commencement of the winding
up cease to carry on its business, except so far as may be required for its beneficia winding up.

(2) However, the corporate state and corporate powers of the company, notwithstanding anything
to the contrary in its articles, continue until the company is dissolved.

Commencement

Pt1V c. 1l s. 87(1)-(2): Junel, 1991

88. Avoidance of sharetransfers, etc. after winding-up resolution.

Any transfer of shares, not being atransfer made to or with the sanction of the liquidator, and any
ateration in the status of the company's members, made after the commencement of a voluntary
winding up, isvoid.

resolutions for which the circulation date is on or after October 1, 2007, and resolutions passed at a meeting of
which notice is given on or after that date)
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Commencement

PtV c. Il s. 88: Junel, 1991

Declaration of solvency

89.— Statutory declaration of solvency.

(1) Where it is proposed to wind up a company voluntarily, the directors (or, in the case of a
company having more than two directors, the majority of them) may at a directors meeting make
a statutory declaration to the effect that they have made a full inquiry into the company's affairs
and that, having done so, they have formed the opinion that the company will be able to pay its
debtsin full, together with interest at the official rate (as defined in section 251, within such period,
not exceeding 12 months from the commencement of the winding up, as may be specified in the
declaration.

(2) Such adeclaration by the directors has no effect for purposes of thisAct unless—
(@ it is made within the 5 weeks immediately preceding the date of the passing of the
resolution for winding up, or on that date but before the passing of the resolution, and
(b) it embodiesastatement of the company's assets and liabilities as at thelatest practicable
date before the making of the declaration.

(3) The declaration shall be delivered to the registrar of companies before the expiration of 15
days immediately following the date on which the resolution for winding up is passed.

(4) A director making a declaration under this section without having reasonable grounds for the
opinion that the company will be able to pay its debtsin full, together with interest at the official
rate, within the period specified is liable to imprisonment or afine, or both.

(5) If thecompany iswound up in pursuance of aresolution passed within 5 weeks after the making
of the declaration, and its debts (together with interest at the official rate) are not paid or provided
for in full within the period specified, it is to be presumed (unless the contrary is shown) that the
director did not have reasonable grounds for his opinion.

(6) If adeclaration required by subsection (3) to be delivered to the registrar is not so delivered
within the time prescribed by that subsection, the company and every officer in default isliable to
afine and, for continued contravention, to adaily default fine.

Commencement

PtV c. 1l s. 89(1)-(6): Junel, 1991

90. Distinction between “members™ and “creditors™ voluntary winding up.

A winding up in the case of which adirectors statutory declaration under section 89 has been made
Is a“members voluntary winding up”; and a winding up in the case of which such a declaration
has not been made isa*“ creditors' voluntary winding up”.
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Commencement

PtV c. Il s.90: Junel, 1991

CHAPTER 111

MEMBERS VOLUNTARY WINDING UP

91.— Appointment of liquidator.

(1) Inamembers voluntary winding up, the company in general meeting shall appoint one or more
liquidators for the purpose of winding up the company's affairs and distributing its assets.

(2) On the appointment of aliquidator all the powers of the directors cease, except so far as the
company in general meeting or the liquidator sanctions their continuance.

Commencement

PtV c. Il s. 91(D)-(2): June 1, 1991

92.— Power to fill vacancy in office of liquidator.

(1) If avacancy occurs by death, resignation or otherwise in the office of liquidator appointed by
the company, the company in general meeting may, subject to any arrangement with its creditors,
fill the vacancy.

(2) For that purpose agenera meeting may be convened by any contributory or, if there were more
liquidators than one, by the continuing liquidators.

(3) The meeting shall be held in manner provided by thisAct or by the articles, or in such manner
as may, on application by any contributory or by the continuing liquidators, be determined by the
court.

Commencement

PtIV c. Il s. 92(D)-(3): June 1, 1991

93.— General company meeting at each year'send.

(1) Subject to sections 96 and 102, in the event of the winding up continuing for more than one
year, the liquidator shall summon a general meeting of the company at the end of the first year
from the commencement of the winding up, and of each succeeding year, or at the first convenient
date within 3 months from the end of the year or such longer period as the Secretary of State may
allow.

(2) The liquidator shall lay before the meeting an account of his acts and dealings, and of the
conduct of the winding up, during the preceding year.

(3) If theliquidator failsto comply with this section, heisliableto afine.
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Commencement

PLIV c. 11l s. 93(1)-(3): June1, 1991

Amendments Pending

PtV c. 11l s. 93: word inserted by Legislative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18 art.
6(2)(a) (April 6, 2010: insertion has effect subject to transitional provisions specified in SI 2010/18 art.12(2))

Pt IV c. 11l s. 93(1): words inserted by Legidative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18
art. 6(2)(b) (April 6, 2010: insertion has effect subject to transitional provisions specified in SI 2010/18 art.12(2))

94.— Final meeting prior to dissolution.

(1) Assoon asthe company's affairs are fully wound up, the liquidator shall make up an account
of thewinding up, showing how it has been conducted and the company's property has been disposed
of, and thereupon shall call a general meeting of the company for the purpose of laying before it
the account, and giving an explanation of it.

(2) The meeting shall be called by advertisement in the Gazette, specifying its time, place and
object and published at |east one month before the meeting.

(3) Within one week after the meeting, the liquidator shall send to the registrar of companies a
copy of the account, and shall make a return to him of the holding of the meeting and of its date.

(4) If the copy isnot sent or thereturn is not made in accordance with subsection (3), the liquidator
isliable to afine and, for continued contravention, to adaily default fine.

(5) If aguorum isnot present at the meeting, the liquidator shall, in lieu of the return mentioned
above, make a return that the meeting was duly summoned and that no quorum was present; and
upon such areturn being made, the provisions of subsection (3) as to the making of the return are
deemed complied with.

(6) If theliquidator failsto call a genera meeting of the company as required by subsection (1),
heisliableto afine.

Commencement

PLIV c. 11l s. 94(1)-(6): June1, 1991

Amendments Pending

PtIV c. Il s. 94: words repealed by Insolvency (Amendment) Rules 2010/686 Sch. 1 para. 502(2)(b)(ii) (April 6,
2010: repeal has effect subject to savings and transitional provisions specified in SI 2010/686 Sch.4 and Sch.5 and Sl
2010/734 rule 13)

95.— Effect of company'sinsolvency.

(1) This section applies where the liquidator is of the opinion that the company will be unable to
pay itsdebtsinfull (together with interest at the official rate) within the period stated in the directors
declaration under section 89.
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(2) [Inthe case of the winding up of acompany registered in Scotland, the liquidator]™ shall—
(@ summon a meeting of creditors for a day not later than the 28th day after the day on
which he formed that opinion;

(b) send noticesof the creditors meeting to the creditors by post not lessthan 7 days before
the day on which that meeting is to be held;

(c) cause notice of the creditors meeting to be advertised once in the Gazette and once at
least in 2 newspapers circulating in the relevant locality (that isto say the locality in which
the company's principal place of businessin Great Britain was situated during the relevant
period); and

(d) during the period before the day on which the creditors meeting isto be held, furnish
creditors free of charge with such information concerning the affairs of the company as
they may reasonably require;

and the notice of the creditors meeting shall state the duty imposed by paragraph (d) above.

[ (2A) Inthe case of thewinding up of acompany registered in England and Wales, the liquidator—
(@) shall summon ameeting of creditorsfor aday not later than the 28th day after the day
on which he formed that opinion;

(b) shall send notices of the creditors meeting to the creditors by post not lessthan 7 days
before the day on which that meeting isto be held,;

(c) shall cause notice of the creditors meeting to be advertised once in the Gazette;,

(d) may cause notice of the meeting to be advertised in such other manner as he thinksfit;
and

(e) shall during the period before the day on which the creditors meeting is to be held,
furnish creditorsfree of charge with such information concerning the affairs of the company
as they may reasonably require;

and the notice of the creditors meeting shall state the duty imposed by paragraph (e) above.
] 155

(3) Theliquidator shall also—
(@) make out a statement in the prescribed form as to the affairs of the company;
(b) lay that statement before the creditors meeting; and
(c) attend and preside at that meeting.

(4) The statement as to the affairs of the company shall be verified by affidavit by the liquidator
and shall show—

(@) particulars of the company's assets, debts and liabilities;

(b) the names and addresses of the company's creditors;

(c) the securities held by them respectively;

(d) the dates when the securities were respectively given; and

(e) such further or other information as may be prescribed.

(5) Where the company's principal place of business in Great Britain was situated in different
localities at different times during the relevant period, the duty imposed by subsection (2)(c) applies
separately in relation to each of those localities.

1% Words substituted by Legislative Reform (Insolvency) (Advertising Requirements) Order 2009/864 art.3(1)(a)
(April 6, 2009: substitution has effect subject to transitional provisions specified in SI 2009/864 art.4)

155 Added by Legislative Reform (Insolvency) (Advertising Requirements) Order 2009/864 art.3(1)(b) (April 6, 2009:
insertion has effect subject to transitional provisions specified in SI 2009/864 art.4)
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(6) Where the company had no place of business in Great Britain during the relevant period,
referencesin subsections (2)(c) and (5) to the company's principal place of businessin Great Britain
are replaced by references to its registered office.

(7) Inthis section “the relevant period” means the period of 6 months immediately preceding the
day on which were sent the notices summoning the company meeting at which it was resolved that
the company be wound up voluntarily.

(8) If the liquidator without reasonable excuse fails to comply with this section, heisliable to a
fine.

Commencement

PLIV c. 11l s. 95(1)-(8): June1, 1991

Amendments Pending

Pt IV c. Il s. 95(2A)(b): words repeadled by Legidative Reform (Insolvency) (Miscellaneous Provisions) Order
2010/18 art. 7 (April 6, 2010: repeal has effect subject to transitional provisions specified in Sl 2010/18 art.12(3))

PtIV c. 111 s.95(4): words repealed by Legisative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18
art. 5(2)(a) (April 6, 2010: repeal has effect subject to transitional provisions specified in SI 2010/18 art.12(4))

Pt IV c. Il s. 95(4A): added by Legidative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18 art.
5(2)(b) (April 6, 2010: insertion has effect subject to transitional provisions specified in Sl 2010/18 art.12(4))

96. Conversion to creditors voluntary winding up.

Asfrom the day on which the creditors meeting isheld under section 95, thisAct has effect asif—
(@) thedirectors declaration under section 89 had not been made; and
(b) the creditors meeting and the company meeting at which it was resolved that the
company be wound up voluntarily were the meetings mentioned in section 98 in the next
Chapter;

and accordingly the winding up becomes a creditors' voluntary winding up.

Commencement

PtV c. 1l s. 96(a)-(b): June 1, 1991

CHAPTER IV

CREDITORS VOLUNTARY WINDING UP

97.— Application of this Chapter.
(1) Subject asfollows, this Chapter appliesin relation to a creditors voluntary winding up.

(2) Sections 98 and 99 do not apply where, under section 96 in Chapter 111, amembers' voluntary
winding up has become a creditors voluntary winding up.
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Commencement

PtV c. 1V s 97(1)-(2): Junel, 1991

98.— Meeting of creditors.

(1) [Inthe case of the winding up of acompany registered in Scotland, the company]**® shall—
(@) cause ameeting of its creditors to be summoned for a day not later than the 14th day
after the day on which there is to be held the company meeting at which the resolution for
voluntary winding up isto be proposed;

(b) cause the notices of the creditors' meeting to be sent by post to the creditors not less
than 7 days before the day on which that meeting is to be held; and

(c) cause notice of the creditors meeting to be advertised once in the Gazette and once at
least in two newspapers circulating in the relevant locality (that is to say the locality in
which the company's principal place of business in Great Britain was situated during the
relevant period).

[ (1A) Inthe caseof thewinding up of acompany registered in England and Wal es, the company—
(@) shall cause ameeting of its creditors to be summoned for aday not later than the 14th
day after the day on which thereisto be held the company meeting at which the resolution
for voluntary winding up is to be proposed,

(b) shall cause the notices of the creditors meeting to be sent by post to the creditors not
less than 7 days before the day on which that meeting isto be held;

(c) shall cause notice of the creditors' meeting to be advertised once in the Gazette; and
(d) may cause notice of the meeting to be advertised in such other manner asthe directors
think fit.

] 157

(2) The notice of the creditors meeting shall state either—

(@) thenameand address of aperson qualified to act asan insolvency practitioner in relation
to the company who, during the period before the day on which that meeting is to be held,
will furnish creditorsfree of charge with such information concerning the company's affairs
as they may reasonably require; or

(b) aplacein therelevant locality where, on the two business days falling next before the
day on which that meeting isto be held, alist of the names and addresses of the company's
creditors will be available for inspection free of charge.

(3) Where the company's principal place of business in Great Britain was situated in different
localities at different times during the relevant period, the dutiesimposed by subsections (1)(c) and
(2)(b) above apply separately in relation to each of those localities.

(4) Where the company had no place of business in Great Britain during the relevant period,
referencesin subsections (1)(c) and (3) to the company's principal place of businessin Great Britain
are replaced by references to its registered office.

156 Words substituted by Legislative Reform (Insolvency) (Advertising Requirements) Order 2009/864 art.3(2)(a)
(April 6, 2009: substitution has effect subject to transitional provisions specified in SI 2009/864 art.4)

157 Added by Legislative Reform (Insolvency) (Advertising Requirements) Order 2009/864 art.3(2)(b) (April 6, 2009:
insertion has effect subject to transitional provisions specified in SI 2009/864 art.4)
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(5) Inthis section “the relevant period” means the period of 6 months immediately preceding the
day on which were sent the notices summoning the company meeting at which it was resolved that
the company be wound up voluntarily.

(6) If the company without reasonable excuse fails to comply with subsection (1) [, (1A)]*®

(2), itisqguilty of an offence and liable to afine.

or

Commencement
Pt1V c. 1V s. 98(1)-(6): Junel, 1991

Amendments Pending

Pt IV c. IV s. 98(1A)(b): words repealed by Legidative Reform (Insolvency) (Miscellaneous Provisions) Order
2010/18 art. 7 (April 6, 2010: repealed subject to transitional provisions specified in SI 2010/18 art.12(3))

99.— Directorsto lay statement of affairs before creditors.

(1) Thedirectors of the company shall—
(@) make out a statement in the prescribed form as to the affairs of the company;
(b) causethat statement to be laid before the creditors meeting under section 98; and
(c) appoint one of their number to preside at that meeting;

and it isthe duty of the director so appointed to attend the meeting and preside over it.

(2) The statement as to the affairs of the company shall be verified by affidavit by some or all of
the directors and shall show—

(@) particulars of the company's assets, debts and liabilities;

(b) the names and addresses of the company's creditors;

(c) the securities held by them respectively;

(d) the dates when the securities were respectively given; and

(e) such further or other information as may be prescribed.

3 If—
(a) thedirectors without reasonable excuse fail to comply with subsection (1) or (2); or
(b) any director without reasonable excuse fails to comply with subsection (1), so far as
requiring him to attend and preside at the creditors meeting,

the directors are or (as the case may be) the director is guilty of an offence and liable to afine.

Commencement
PtV c. 1V s. 99(1)-(3)(b): Junel, 1991

Amendments Pending

PtV c. IV s.99(2): words repealed by Legislative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18
art. 5(3)(a) (April 6, 2010: repeal has effect subject to transitional provisions specified in SI 2010/18 art.12(4))

PtIV c. IV s. 99(2A): added by Legidative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18 art.
5(3)(b) (April 6, 2010: insertion has effect subject to transitional provisions specified in Sl 2010/18 art.12(4))

%8 Word inserted by L egislative Reform (Insolvency) (Advertising Requirements) Order 2009/864 art.3(2)(c) (April
6, 2009: insertion has effect subject to transitional provisions specified in SI 2009/864 art.4)
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Pt IV c. IV s 99(3)(a): words substituted by Legislative Reform (Insolvency) (Miscellaneous Provisions) Order
2010/18 art. 5(3)(c) (April 6, 2010: substitution has effect subject to transitional provisions specified in SI 2010/18
art.12(4))

100.— Appointment of liquidator.

(1) The creditors and the company at their respective meetings mentioned in section 98 may
nominate a person to be liquidator for the purpose of winding up the company's affairs and
distributing its assets.

(2) Theliquidator shall be the person nominated by the creditors or, where no person has been so
nominated, the person (if any) nominated by the company.

(3) In the case of different persons being nominated, any director, member or creditor of the
company may, within 7 days after the date on which the nomination was made by the creditors,
apply to the court for an order either—
(@) directing that the person nominated as liquidator by the company shall be liquidator
instead of or jointly with the person nominated by the creditors, or
(b) appointing some other person to be liquidator instead of the person nominated by the
creditors.

Commencement
Pt1V c. 1V s. 100(1)-(3)(b): June 1, 1991

Amendments Pending

Pt1V c. 1V s.100(4): added by Enterprise Act 2002 c. 40 Sch. 17 para. 14 (date to be appointed)

101.— Appointment of liquidation committee.

(1) The creditors at the meeting to be held under section 98 or at any subsequent meeting may, if
they think fit, appoint a committee (“the liquidation committee”) of not more than 5 persons to
exercise the functions conferred on it by or under thisAct.

(2) If such acommitteeisappointed, the company may, either at the meeting at which the resolution
for voluntary winding up is passed or at any time subsequently in general meeting, appoint such
number of persons as they think fit to act as members of the committee, not exceeding 5.

(3) However, the creditors may, if they think fit, resolve that all or any of the persons so appointed
by the company ought not to be members of the liquidation committee; and if the creditors so
resolve—
(a) thepersons mentioned in the resolution are not then, unlessthe court otherwise directs,
qualified to act as members of the committee; and
(b) onany application to the court under this provision the court may, if it thinksfit, appoint
other persons to act as such members in place of the persons mentioned in the resolution.



Insolvency Act 1986 Page 71

(4) In Scotland, the liguidation committee has, in addition to the powers and duties conferred and
imposed on it by thisAct, such of the powers and duties of commissioners on a bankrupt estate as
may be conferred and imposed on liquidation committees by the rules.

Commencement

PtV c. 1V s 101(1)-(4): June 1, 1991

102. Creditors meeting where winding up converted under s. 96.

Where, in the case of a winding up which was, under section 96 in Chapter |11, converted to a
creditors voluntary winding up, a creditors meeting is held in accordance with section 95, any
appointment made or committee established by that meeting is deemed to have been made or
established by a meeting held in accordance with section 98 in this Chapter.

Commencement

PtV c. IV s 102: Junel, 1991

103. Cesser of directors powers.
On the appointment of a liquidator, all the powers of the directors cease, except so far as the
liquidation committee (or, if thereis no such committee, the creditors) sanction their continuance.

Commencement

PtV c. IV s 103: Junel, 1991

104. Vacancy in office of liquidator.
If avacancy occurs, by death, resignation or otherwise, in the office of aliquidator (other than a
liquidator appointed by, or by the direction of, the court), the creditors may fill the vacancy.

Commencement

PtV c. IV s 104: Junel, 1991

105.— Meetings of company and creditors at each year's end.

(1) If the winding up continues for more than one year, the liquidator shall summon a general
meeting of the company and a meeting of the creditors at the end of the first year from the
commencement of the winding up, and of each succeeding year, or at the first convenient date
within 3 months from the end of the year or such longer period asthe Secretary of State may allow.

(2) Theliquidator shall lay before each of the meetings an account of his acts and dealings and of
the conduct of the winding up during the preceding year.

(3) If theliquidator failsto comply with this section, heisliableto afine.

(4) Where under section 96 a members voluntary winding up has become a creditors' voluntary
winding up, and the creditors meeting under section 95 is held 3 months or less before the end of
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the first year from the commencement of the winding up, the liquidator is not required by this
section to summon a meeting of creditors at the end of that year.

Commencement

PLIV c. IV s. 105(1)-(4): June 1, 1991

Amendments Pending

Pt1V c. 1V s. 105: word inserted by L egislative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18 art.
6(4)(a) (April 6, 2010: insertion has effect subject to transitional provisions specified in SI 2010/18 art.12(2))

Pt1V c. 1V s. 105(1): words inserted by Legidlative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18
art. 6(4)(b) (April 6, 2010: insertion has effect subject to transitional provisions specified in SI 2010/18 art.12(2))

106.— Final meeting prior to dissolution.

(1) Assoon asthe company's affairs are fully wound up, the liquidator shall make up an account
of thewinding up, showing how it has been conducted and the company's property has been disposed
of, and thereupon shall call a general meeting of the company and a meeting of the creditors for
the purpose of laying the account before the meetings and giving an explanation of it.

(2) Each such meeting shall be called by advertisement in the Gazette specifying the time, place
and object of the meeting, and published at least one month beforeit.

(3) Within one week after the date of the meetings (or, if they are not held on the same date, after
the date of the later one) the liquidator shall send to the registrar of companies acopy of the account,
and shall make areturn to him of the holding of the meetings and of their dates.

(4) If the copy isnot sent or the return is not made in accordance with subsection (3), the liquidator
isliable to afine and, for continued contravention, to adaily default fine.

(5) However, if aquorum is not present at either such meeting, the liquidator shall, in lieu of the
return required by subsection (3), make areturn that the meeting was duly summoned and that no
gquorum was present; and upon such return being made the provisions of that subsection as to the
making of the return are, in respect of that meeting, deemed complied with.

(6) If theliquidator failsto call ageneral meeting of the company or a meeting of the creditors as
required by this section, heisliable to afine.

Commencement

PLIV c. IV s. 106(1)-(6): June 1, 1991
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Amendments Pending

Pt1V c. IV s. 106: words repealed by Insolvency (Amendment) Rules 2010/686 Sch. 1 para. 502(2)(b)(ii) (April 6,
2010: repeal has effect subject to savings and transitional provisions specified in S| 2010/686 Sch.4 and Sch.5 and Sl
2010/734 rule 13)

CHAPTERV

PROVISIONSAPPLY ING TO BOTH KINDS OF VOLUNTARY WINDING UP

107. Distribution of company's property.

Subject to the provisions of this Act as to preferentia payments, the company's property in a
voluntary winding up shall on the winding up be applied in satisfaction of the company'sliabilities
pari passu and, subject to that application, shall (unlessthe articles otherwise provide) be distributed
among the members according to their rights and interests in the company.

Commencement

PtV c.V s 107: Junel, 1991

108.— Appointment or removal of liquidator by the court.
(1) If from any cause whatever there is no liquidator acting, the court may appoint a liquidator.
(2) The court may, on cause shown, remove aliquidator and appoint another.

Commencement
Pt1V c. V s. 108(1)-(2): Junel, 1991

109.— Notice by liquidator of hisappointment.

(1) The liquidator shall, within 14 days after his appointment, publish in the Gazette and deliver
to the registrar of companies for registration anotice of his appointment in the form prescribed by
statutory instrument made by the Secretary of State.

(2) If the liquidator fails to comply with this section, he is liable to a fine and, for continued
contravention, to adaily default fine.

Commencement
Pt1V c. V s. 109(2)-(2): Junel, 1991

110.— Acceptance of shares, etc., as consideration for sale of company property.

[ (1) Thissection applies, inthe case of acompany proposed to be, or being, wound up voluntarily,
where the whole or part of the company's business or property is proposed to be transferred or
sold—
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(@) toanother company (“thetransferee company”), whether or not the latter isa[company
registered under the Companies Act 2006]**° or
(b) toalimited liability partnership (the “transferee limited liability partnership”).

]160

[ (2) With the requisite sanction, the liquidator of the company being, or proposed to be, wound
up (“the transferor company”) may receive, in compensation or part compensation for the transfer
or sale—

(@) in the case of the transferee company, shares, policies or other like interests in the

transferee company for distribution among the members of the transferor company, or

(b) inthe case of the transferee limited liability partnership, membership in the transferee

limited liability partnership for distribution among the members of the transferor company.
] 160

(3) The sanction requisite under subsection (2) is—
(@) in the case of a members voluntary winding up, that of a special resolution of the
company, conferring either a general authority on the liquidator or an authority in respect
of any particular arrangement, and
(b) inthecaseof acreditors voluntary winding up, that of either the court or the liquidation
committee.

[ (4) Alternatively to subsection (2), the liquidator may (with that sanction) enter into any other
arrangement whereby the members of the transferor company may—
(@) inthecaseof thetransferee company, in lieu of receiving cash, shares, policiesor other
likeinterests (or in addition thereto) participate in the profits of, or receive any other benefit
from, the transferee company, or
(b) inthe case of the transferee limited liability partnership, in lieu of receiving cash or
membership (or in addition thereto), participate in some other way in the profits of, or
receive any other benefit from, the transferee limited liability partnership.

] 160
(5) A sale or arrangement in pursuance of this section is binding on members of the transferor
company.

(6) A special resolution isnot invalid for purposes of this section by reason that it is passed before
or concurrently with aresolution for voluntary winding up or for appointing liquidators; but, if an
order is made within ayear for winding up the company by the court, the special resolution is not
valid unless sanctioned by the court. [...] **

Commencement

PtV c.V s 110(1)-(6): Junel, 1991

159 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.75(11) (October 1, 2009: substitution has effect subject to transitional provisions
specified in SI 2009/1941 art.8)

160 Modified by Limited Liability Partnerships Regulations 2001/1090 Sch.5 para.15 (April 6, 2001)
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111— Dissent from arrangement under s. 110.

(1) This section appliesin the case of a voluntary winding up where, for the purposes of section
110(2) or (4), there has been passed a special resolution of the transferor company providing the
sanction requisite for the liquidator under that section.

(2) If amember of the transferor company who did not vote in favour of the special resolution
expresses hisdissent from it in writing, addressed to theliquidator and | eft at the company'sregistered
officewithin 7 days after the passing of the resolution, he may require theliquidator either to abstain
from carrying the resolution into effect or to purchase his interest at a price to be determined by
agreement or by arbitration under this section.

(3) If the liquidator elects to purchase the member's interest, the purchase money must be paid
before the company is dissolved and be raised by the liquidator in such manner as may be determined
by special resolution.

(4) For purposes of an arbitration under this section, the provisions of the Companies Clauses
Consolidation Act 1845 or, in the case of a winding up in Scotland, the Companies Clauses
Consolidation (Scotland) Act 1845 with respect to the settlement of disputes by arbitration are
incorporated with thisAct, and—
(@) in the construction of those provisions this Act is deemed the special Act and “the
company” means the transferor company, and
(b) any appointment by the incorporated provisions directed to be made under the hand
of the secretary or any two of the directors may be made in writing by the liquidator (or, if
there is more than one liquidator, then any two or more of them).

Commencement

PtV c.V s 111(1)-(4)(b): Junel, 1991

112 — Reference of questionsto court.

(1) Theliquidator or any contributory or creditor may apply to the court to determine any question
arising in the winding up of a company, or to exercise, as respects the enforcing of calls or any
other matter, all or any of the powers which the court might exercise if the company were being
wound up by the court.

(2) The court, if satisfied that the determination of the question or the required exercise of power
will be just and beneficial, may accede wholly or partialy to the application on such terms and
conditions as it thinks fit, or may make such other order on the application as it thinks just.

(3) A copy of an order made by virtue of this section staying the proceedings in the winding up
shall forthwith be forwarded by the company, or otherwise as may be prescribed, to the registrar
of companies, who shall enter it in his records relating to the company.

Commencement

PtV c.V s 112(1)-(3): Junel, 1991
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113. Court'spower to control proceedings (Scotland).

If the court, on the application of the liquidator in the winding up of a company registered in
Scotland, so directs, no action or proceeding shall be proceeded with or commenced against the
company except by leave of the court and subject to such terms as the court may impose.

Commencement

PtIV c.V s 113: Junel, 1991

114— Noliquidator appointed or nominated by company.

(1) This section applies where, in the case of a voluntary winding up, no liquidator has been
appointed or nominated by the company.

(2) The powers of the directors shall not be exercised, except with the sanction of the court or (in
the case of acreditors voluntary winding up) so far as may be necessary to secure compliance with
sections 98 (creditors meeting) and 99 (statement of affairs), during the period before the
appointment or nomination of aliquidator of the company.

(3) Subsection (2) does not apply in relation to the powers of the directors—
(@) todispose of perishable goods and other goods the value of which islikely to diminish
if they are not immediately disposed of, and
(b) to do all such other things as may be necessary for the protection of the company's
assets.

(4) If thedirectors of the company without reasonable excusefail to comply with this section, they
areliableto afine.

Commencement

PtV c.V s 114(1)-(4): Junel, 1991

115. Expensesof voluntary winding up.
All expenses properly incurred in the winding up, including the remuneration of the liquidator, are
payable out of the company's assetsin priority to all other claims.

Commencement

PtV c.V s 115: Junel, 1991

116. Saving for certain rights.

The voluntary winding up of a company does not bar the right of any creditor or contributory to
have it wound up by the court; but in the case of an application by a contributory the court must
be satisfied that the rights of the contributories will be prejudiced by a voluntary winding up.

Commencement

PtV c.V s 116: Junel, 1991
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CHAPTERVI

WINDING UPBY THE COURT

Jurisdiction (England and Wales)

117.— High Court and county court jurisdiction.
(1) TheHigh Court has jurisdiction to wind up any company registered in England and Wales.

(2) Where the amount of acompany's share capital paid up or credited as paid up does not exceed
£120,000, then (subject to this section) the county court of the district in which the company's
registered officeis situated has concurrent jurisdiction with the High Court to wind up the company.

(3) Themoney sum for the time being specified in subsection (2) issubject to increase or reduction
by order under section 416 in Part XV.

(4) The Lord Chancellor [may, with the concurrence of the Lord Chief Justice, by order] ™ ina
statutory instrument exclude a county court from having winding-up jurisdiction, and for the
purposes of that jurisdiction may attach its district, or any part thereof, to any other county court,
and may by statutory instrument revoke or vary any such order.

In exercising the powers of this section, the Lord Chancellor shall provide that a county court is
not to have winding-up jurisdiction unlessit has for the time being jurisdiction for the purposes of
PartsVIII to XI of thisAct (individual insolvency).

(5) Every court in England and Wales having winding-up jurisdiction has for the purposes of that
jurisdiction al the powers of the High Court; and every prescribed officer of the court shall perform
any duties which an officer of the High Court may discharge by order of a judge of that court or
otherwise in relation to winding up.

161

(6) For the purposes of this section, acompany's “registered office” isthe place which has longest
been its registered office during the 6 monthsimmediately preceding the presentation of the petition
for winding up.

[ (7) Thissectionissubject to Article 3 of the EC Regulation (jurisdiction under EC Regulation).

] 162

[ (8 The Lord Chief Justice may nominate a judicia office holder (as defined in section 109(4)
of the Constitutional Reform Act 2005) to exercise his functions under this section. 1'%

Commencement

PtV c. VIl s 117(1)-(6): June 1, 1991

118.— Proceedingstaken in wrong court.

(1) Nothinginsection 117 invalidates aproceeding by reason of its being taken in the wrong court.

161 Words substituted by Constitutional Reform Act 2005 c. 4 Sch.4(1) para.186(2) (April 3, 2006)
162 Added by Insolvency Act 1986 (Amendment) (No. 2) Regulations 2002/1240 reg.6 (May 31, 2002)
163 Added by Constitutional Reform Act 2005 c. 4 Sch.4(1) para.186(3) (April 3, 2006)
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(2) The winding up of a company by the court in England and Wales, or any proceedings in the
winding up, may be retained in the court in which the proceedings were commenced, athough it
may not be the court in which they ought to have been commenced.

Commencement

PtV c. VIl s 118(1)-(2): June 1, 1991

119.— Proceedingsin county court; case stated for High Court.

(1) If any question arisesin any winding-up proceedings in acounty court which all the partiesto
the proceedings, or which one of them and the judge of the court, desire to have determined in the
first instance in the High Court, the judge shall state the factsin the form of a special case for the
opinion of the High Court.

(2) Thereupon the special case and the proceedings (or such of them as may be required) shall be
transmitted to the High Court for the purposes of the determination.

Commencement

PtV c. VI s 119(1D)-(2): June 1, 1991

Jurisdiction (Scotland)

120.— Court of Session and sheriff court jurisdiction.
(1) The Court of Session has jurisdiction to wind up any company registered in Scotland.

(2) Whenthe Court of Sessionisin vacation, thejurisdiction conferred on that court by this section
may (subject to the provisions of this Part) be exercised by the judge acting as vacation judge|[...]
164

(3) Where the amount of acompany's share capital paid up or credited as paid up does not exceed
£120,000, the sheriff court of the sheriffdom in which the company's registered office is situated
has concurrent jurisdiction with the Court of Session to wind up the company; but—
(@) the Court of Session may, if it thinks expedient having regard to the amount of the
company's assets to do so—
(i) remitto asheriff court any petition presented to the Court of Session for winding
up such a company, or
(if) require such a petition presented to a sheriff court to be remitted to the Court
of Session; and
(b) the Court of Session may require any such petition as above-mentioned presented to
one sheriff court to be remitted to another sheriff court; and
(c) inawinding up inthe sheriff court the sheriff may submit a stated case for the opinion
of the Court of Session on any question of law arising in that winding up.

164 Words repealed by Court of Session Act 1988 (c.36), s. 52(2), Sch. 2
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(4) For purposes of this section, the expression “registered office” means the place which has
longest been the company's registered office during the 6 months immediately preceding the
presentation of the petition for winding up.

(5) Themoney sum for the time being specified in subsection (3) issubject to increase or reduction
by order under section 416 in Part XV.

[ (6) Thissection issubject to Article 3 of the EC Regulation (jurisdiction under EC Regulation).
] 165

Commencement

PtV c. VI s. 120(1D)-(5): June 1, 1991

121.— Power toremit winding up to Lord Ordinary.

(1) The Court of Session may, by Act of Sederunt, make provision for the taking of proceedings
in a winding up before one of the Lords Ordinary; and, where provision is so made, the Lord
Ordinary has, for the purposes of the winding up, all the powers and jurisdiction of the court.

(2) However, the Lord Ordinary may report to the Inner House any matter which may arise in the
course of awinding up.

Commencement

PtV c. VIl s 121(1)-(2): Junel, 1991

Grounds and effect of winding-up petition

122 — Circumstancesin which company may be wound up by the court.

(1) A company may be wound up by the court if—

(@) the company has by specia resolution resolved that the company be wound up by the
court.

(b) being a public company which was registered as such on its original incorporation,
the company has not been issued with [a trading certificate under section 761 of the
Companies Act 2006 (requirement as to minimum share capital)]** and more than a year
has expired since it was so registered,

(c) itisan old public company, within the meaning of [ Schedule 3 to the Companies Act
2006 (Consequential Amendments, Transitional Provisions and Savings) Order 2009] **

165 Added by Insolvency Act 1986 (Amendment) (No. 2) Regulations 2002/1240 reg.7 (May 31, 2002)
166 Words substituted subject to savings specified in SI 2008/948 arts 11 and 12 by CompaniesAct 2006 (Consequential
Amendments etc) Order 2008/948 Sch.1(2) para.102 (April 6, 2008)

167 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.75(12) (October 1, 2009: substitution has effect subject to transitional provisions
specified in Sl 2009/1941 art.8)
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(d) the company does not commence its business within a year from its incorporation or
suspends its business for awhole year,

() [except in the case of a private company limited by shares or by guarantee, ]'*® the
number of membersis reduced below 2,

(f) the company isunableto pay its debts,

[ (fa) at the time at which a moratorium for the company under section 1A comes to an
end, no voluntary arrangement approved under Part | has effect in relation to the company.
] 169

(9) thecourtisof theopinionthat itisjust and equitable that the company should be wound
up.
(2) In Scotland, acompany which the Court of Session has jurisdiction to wind up may be wound
up by the Court if there is subsisting a floating charge over property comprised in the company's
property and undertaking, and the court is satisfied that the security of the creditor entitled to the
benefit of the floating chargeisin jeopardy.
For this purpose a creditor's security is deemed to be in jeopardy if the Court is satisfied that events
have occurred or are about to occur which render it unreasonable in the creditor'sinterests that the
company should retain power to dispose of the property which is subject to the floating charge.

Commencement

PtV c. VIl s 122(1)-(2): June 1, 1991

123.— Definition of inability to pay debts.

(1) A company is deemed unable to pay its debts—
(@) if acreditor (by assignment or otherwise) to whom the company is indebted in a sum
exceeding £750 then due has served on the company, by leaving it at the company's registered
office, awritten demand (in the prescribed form) requiring the company to pay the sum so
due and the company has for 3 weeks thereafter neglected to pay the sum or to secure or
compound for it to the reasonable satisfaction of the creditor, or
(b) if, in England and Wales, execution or other process issued on ajudgment, decree or
order of any court in favour of a creditor of the company is returned unsatisfied in whole
or in part, or
(c) if, in Scotland, theinduciae of acharge for payment on an extract decree, or an extract
registered bond, or an extract registered protest, have expired without payment being made,
or
(d) if, in Northern Ireland, a certificate of unenforceability has been granted in respect of
ajudgment against the company, or
(e) ifitisproved to the satisfaction of the court that the company is unableto pay its debts
asthey fal due.

188 Words added by Companies (Single Member Private Limited Companies) Regulations 1992/1699 Sch.1 para.8
(Quly 15, 1992)

169 Added by Insolvency Act 2000 c. 39 Sch.1 para.6 (January 1, 2003 subject to transitional provisions specified in
Sl 2002/2711 arts.3-5)



Insolvency Act 1986 Page 81

(2) A company isalso deemed unableto pay itsdebtsif it is proved to the satisfaction of the court
that the value of the company's assets is less than the amount of its liabilities, taking into account
its contingent and prospective liabilities.

(3) The money sum for the time being specified in subsection (1)(a) is subject to increase or
reduction by order under section 416 in Part XV.

Commencement

PtV c. VI s 123(1)-(3): June 1, 1991

124.— Application for winding up.

(1) Subject to the provisions of this section, an application to the court for the winding up of a
company shall be by petition presented either by the company, or the directors, or by any creditor
or creditors (including any contingent or prospective creditor or creditors), contributory or
contributories [, or by a liquidator (within the meaning of Article 2(b) of the EC Regulation)
appointed in proceedings by virtue of Article 3(1) of the EC Regulation or atemporary administrator
(within the meaning of Article 38 of the EC Regulation)]'” , or by all or any of those parties,
together or separately.

(2) Except as mentioned below, a contributory is not entitled to present a winding-up petition
unless either—
(@) the number of membersis reduced below 2, or
(b) the shares in respect of which he is a contributory, or some of them, either were
originally allotted to him, or have been held by him, and registered in his name, for at least
6 months during the 18 months before the commencement of the winding up, or have
devolved on him through the death of aformer holder.

(3) A person who isliable under section 76 to contribute to a company's assets in the event of its
being wound up may petition on either of the grounds set out in section 122(1)(f) and (g), and
subsection (2) above does not then apply; but unless the person is a contributory otherwise than
under section 76, he may not in his character as contributory petition on any other ground. [...] "

[ (3A) A winding-up petition on the ground set out in section 122(1)(fa) may only be presented
by one or more creditors. ]*

(4) A winding-up petition may be presented by the Secretary of State—
(@) if the ground of the petition is that in section 122(1)(b) or (c), or
[ (b) inacasefaling within [section 124A or 124B]'" below. ]*

10 Words inserted by Insolvency Act 1986 (Amendment) (No. 2) Regulations 2002/1240 reg.8 (May 31, 2002)

1 Words repealed by CompaniesAct 2006 (Consequential Amendments, Transitional Provisions and Savings) Order
2009/1941 Sch.1 para.75(13) (October 1, 2009: substitution has effect subject to transitional provisions specified
in Sl 2009/1941 art.8)

172 Added by Insolvency Act 2000 c. 39 Sch.1 para.7 (January 1, 2003 subject to transitional provisions specified in
Sl 2002/2711 arts.3-5)

173 Wordsinserted by European Public Limited-Liability Company Regulations 2004/2326 Pt 5 reg.73(4)(a) (October
8, 2004)

1745, 124(4)(b) substituted by CompaniesAct 1989 (c.40), ss. 60(2), 213(2)
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[ (4AA) A winding up petition may be presented by the Financial Services Authority in a case
falling within section 124C(1) or (2). ]**°

[ (4A) A winding-up petition may be presented by the Regulator of Community Interest Companies
in a case falling within section 50 of the Companies (Audit, Investigations and Community
Enterprise) Act 2004. ]

(5) Where acompany is being wound up voluntarily in England and Wales, awinding-up petition
may be presented by the official receiver attached to the court as well as by any other person
authorised in that behalf under the other provisions of this section; but the court shall not make a
winding-up order on the petition unless it is satisfied that the voluntary winding up cannot be
continued with due regard to the interests of the creditors or contributories."”’

Commencement

PtV c. VI s 124(1)-(5): June 1, 1991

[124A.— Petition for winding up on grounds of public interest.

(1) Where it appears to the Secretary of State from—
(@) any report made or information obtained under [Part X1V (except section 448A) of the
CompaniesAct 1985]*"® (company investigations, &c.),
[ (b) any report made by inspectors under—
(i) section 167, 168, 169 or 284 of the Financial Services and Markets Act 2000,
or
(i) wherethe company isan open-ended investment company (within the meaning
of that Act), regulations made as aresult of section 262(2)(k) of that Act;
(bb) any information or documents obtained under section 165, 171, 172, 173 or 175 of
that Act, ]*”
(c) any information obtained under section 2 of the Criminal Justice Act 1987 or section
52 of the Criminal Justice (Scotland) Act 1987 (fraud investigations), or
(d) any information obtained under section 83 of the Companies Act 1989 (powers
exercisable for purpose of assisting overseas regulatory authorities),
that it is expedient in the public interest that a company should be wound up, he may present a
petition for it to be wound up if the court thinksit just and equitable for it to be so.

(2) Thissection does not apply if the company is already being wound up by the court.
] 180

175 Added by European Cooperative Society Regulations 2006/2078 Pt 5 reg.33(2) (August 18, 2006)

176 Added by Companies (Audit, Investigations and Community Enterprise) Act 2004 c. 27 Pt 2 5.50(3) (July 1, 2005)

7 In relation to England and Wales: s. 124 is modified: [ See Westlaw UK].

178 Wordsinserted by Companies (Audit, Investigations and Community Enterprise) Act 2004 c. 27 Sch.2(3) para.27
(April 6, 2005)

179 5.124A(1)(b)-(bb) are substituted for s.124A(1)(b) by Financial Services and Markets Act 2000 (Consequential
Amendments and Repeals) Order 2001/3649 Pt 8 art.305 (December 1, 2001)

180 5, 124A inserted by CompaniesAct 1989 (c.40), ss. 60(3), 213(2)
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Commencement

PtV c. VI s 124A(1D)-(2): Junel, 1991

[124B Petition for winding up of SE

(1) Where-
(@) an SE whose registered officeis in Great Britain is not in compliance with Article 7
of Council Regulation (EC) No 2157/2001 on the Statute for a European company (the“EC
Regulation”) (location of head office and registered office), and
(b) it appearsto the Secretary of State that the SE should be wound up, he may present a
petition for it to be wound up if the court thinksit isjust and equitable for it to be so.

(2) Thissection does not apply if the SE is aready being wound up by the court.

(3) Inthissection“SE” has the same meaning asin the EC Regulation.
] 181

[124C Petition for winding up of SCE

(1) Where, inthe case of an SCE whose registered officeisin Great Britain—
(@) there has been such a breach asis mentioned in Article 73(1) of Council Regulation
(EC) No 1435/2003 on the Statute for a European Cooperative Society (SCE) (the“European
Cooperative Society Regulation”) (winding up by the court or other competent authority),
and
(b) it appearsto the Financial ServicesAuthority that the SCE should be wound up,
the Authority may present a petition for the SCE to be wound up if the court thinksit is just and
equitable for it to be so.

(2) Where, in the case of an SCE whose registered officeisin Great Britain—
(@) the SCE is not in compliance with Article 6 of the European Cooperative Society
Regulation (location of head office and registered office, and
(b) it appearsto the Financial Service Authority that the SCE should be wound up,
the Authority may present a petition for the SCE to be wound up if the court thinksit is just and
equitable for it to be so.

(8) Thissection does not apply if the SCE is already being wound up by the court.

(4) Inthissection“SCE” hasthe same meaning asin the European Cooperative Society Regulation.
] 182

125.— Powersof court on hearing of petition.

(1) On hearing awinding-up petition the court may dismissit, or adjourn the hearing conditionally
or unconditionally, or make an interim order, or any other order that it thinksfit; but the court shall

181 Added by European Public Limited-Liability Company Regulations 2004/2326 Pt 5 reg.73(3) (October 8, 2004)
182 Added by European Cooperative Society Regulations 2006/2078 Pt 5 reg.33(1) (August 18, 2006)
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not refuse to make a winding-up order on the ground only that the company's assets have been
mortgaged to an amount equal to or in excess of those assets, or that the company has no assets.

(2) If the petition is presented by members of the company as contributories on the ground that it
Isjust and equitable that the company should be wound up, the court, if it is of opinion—
(@) that the petitioners are entitled to relief either by winding up the company or by some
other means, and
(b) that inthe absence of any other remedy it would be just and equitable that the company
should be wound up,
shall make awinding-up order; but this does not apply if the court is also of the opinion both that
some other remedy is available to the petitioners and that they are acting unreasonably in seeking
to have the company wound up instead of pursuing that other remedy.

Commencement

PtV c. VI s 125(1)-(2)(b): June 1, 1991

126.— Power to stay or restrain proceedings against company.

(1) Atany time after the presentation of awinding-up petition, and before awinding-up order has
been made, the company, or any creditor or contributory, may—
(@) Where any action or proceeding against the company is pending in the High Court or
Court of Appeal in England and Wales or Northern Ireland, apply to the court in which the
action or proceeding is pending for a stay of proceedings therein, and
(b) Where any other action or proceeding is pending against the company, apply to the
court having jurisdiction to wind up the company to restrain further proceedings in the
action or proceeding;
and the court to which application is so made may (as the case may be) stay, sist or restrain the
proceedings accordingly on such terms as it thinksfit.
183

(2) Inthe case of [a company registered but not formed under the Companies Act 2006 ] ,
where the application to stay, sist or restrain is by a creditor, this section extends to actions and
proceedings against any contributory of the company.

Commencement

PtV c. VI s 126(1)-(2): June 1, 1991

[127. Avoidance of property dispositions, etc.

(1) Inawinding up by the court, any disposition of the company's property, and any transfer of
shares, or ateration in the status of the company's members, made after the commencement of the
winding up is, unless the court otherwise orders, void.

(2) Thissection has no effect in respect of anything done by an administrator of a company while
awinding-up petition is suspended under paragraph 40 of Schedule B1.

183 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.75(14) (October 1, 2009: substitution has effect subject to transitional provisions
specified in Sl 2009/1941 art.8)
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]184

Commencement

PtV c. VIl s 127: Junel, 1991

128.— Avoidance of attachments, etc.

(1) Where a company registered in England and Wales is being wound up by the court, any
attachment, sequestration, distress or execution put in force against the estate or effects of the
company after the commencement of the winding up is void.

(2) Thissection, so far as relates to any estate or effects of the company situated in England and
Wales, appliesin the case of acompany registered in Scotland asit appliesin the case of acompany
registered in England and Wales.

Commencement

PtV c. VIl s 128(1)-(2): June 1, 1991

Commencement of winding up

129.— Commencement of winding up by the court.

(1) If, beforethe presentation of apetition for the winding up of acompany by the court, aresolution
has been passed by the company for voluntary winding up, the winding up of the company is
deemed to have commenced at the time of the passing of the resolution; and unless the court, on
proof of fraud or mistake, directs otherwise, all proceedings taken in the voluntary winding up are
deemed to have been validly taken.

[ (1A) Where the court makes awinding-up order by virtue of paragraph 13(1)(e) of Schedule B1,
the winding up is deemed to commence on the making of the order. ]**

(2) In any other case, the winding up of a company by the court is deemed to commence at the
time of the presentation of the petition for winding up.

Commencement

PtV c. VI s 129(1)-(2): June 1, 1991

184 Existing 5.127 renumbered as s.127(1) and s.127(2) is added subject to transitional provisions specified in SI
2003/2093 art.3 by Enterprise Act 2002 c. 40 Sch.17 para.15 (September 15, 2003: substitution has effect subject
to transitional provisions specified in S| 2003/2093 art.3)

18 Added subject to transitional provisions specifiedin Sl 2003/2093 art.3 by EnterpriseAct 2002 c. 40 Sch.17 para.16
(September 15, 2003: addition has effect subject to transitional provisions specified in S| 2003/2093 art.3)
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130.— Consequences of winding-up order.

(1) Onthe making of awinding-up order, a copy of the order must forthwith be forwarded by the
company (or otherwise as may be prescribed) to the registrar of companies, who shall enter it in
his records relating to the company.

(2) When a winding-up order has been made or a provisional liquidator has been appointed, no
action or proceeding shall be proceeded with or commenced against the company or its property,
except by leave of the court and subject to such terms as the court may impose.

(3) When an order has been made for winding up acompany [registered but not formed under the
CompaniesAct 2006]*® , no action or proceeding shall be commenced or proceeded with against
the company or its property or any contributory of the company, in respect of any debt of the
company, except by leave of the court, and subject to such terms as the court may impose.

(4) Anorder for winding up acompany operatesin favour of al the creditorsand of all contributories
of the company asif made on the joint petition of a creditor and of a contributory.

Commencement

PtV c. VI s 130(1)-(4): June 1, 1991

Investigation procedures

131.— Company's statement of affairs.

(1) Wherethe court has made awinding-up order or appointed aprovisional liquidator, the official
receiver may require someor al of the persons mentioned in subsection (3) below to make out and
submit to him a statement in the prescribed form asto the affairs of the company.

(2) Thestatement shall be verified by affidavit by the personsrequired to submit it and shall show—
(@) particulars of the company's assets, debts and liabilities;
(b) the names and addresses of the company's creditors;
(c) the securities held by them respectively;
(d) the dates when the securities were respectively given; and
(e) such further or other information as may be prescribed or as the official receiver may
require.

(8) The persons referred to in subsection (1) are—
(@) those who are or have been officers of the company;
(b) thosewho havetaken part in the formation of the company at any time within one year
before the relevant date;
(c) those who are in the company's employment, or have been in its employment within
that year, and arein the official receiver's opinion capable of giving theinformation required;
(d) those who are or have been within that year officers of, or in the employment of, a
company which is, or within that year was, an officer of the company.

18 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.75(15) (October 1, 2009: substitution has effect subject to transitional provisions
specified in Sl 2009/1941 art.8)
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(4) Where any personsare required under this section to submit astatement of affairsto the official
receiver, they shall do so (subject to the next subsection) before the end of the period of 21 days
beginning with the day after that on which the prescribed notice of the requirement is given to them
by the official receiver.

(5) Theofficia receiver, if he thinks fit, may—
(@) at any time release a person from an obligation imposed on him under subsection (1)
or (2) above; or
(b) either when giving the notice mentioned in subsection (4) or subsequently, extend the
period so mentioned;
and where the official receiver has refused to exercise a power conferred by this subsection, the
court, if it thinks fit, may exerciseit.

(6) Inthissection—
“employment” includes employment under a contract for services; and
“the relevant date” means—
(@ inacasewhereaprovisiona liquidator isappointed, the date of his appointment;
and
(b) inacasewhere no such appointment is made, the date of the winding-up order

(7) If aperson without reasonable excuse fails to comply with any obligation imposed under this
section, heisliable to afine and, for continued contravention, to adaily default fine.

(8) Intheapplication of this section to Scotland referencesto the official receiver areto theliquidator
or, in a case where a provisional liquidator is appointed, the provisiona liquidator.

Commencement

PLIV c. VI s 131(1)-(8): June 1, 1991

Amendments Pending

Pt1V c. VI s. 131(2): words repealed by Legislative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18
art. 5(4)(a) (April 6, 2010: repeal has effect subject to transitional provisions specified in SI 2010/18 art.12(4))

Pt 1V c. VI s. 131(2A): added by Legislative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18 art.
5(4)(b) (April 6, 2010: insertion has effect subject to transitional provisions specified in Sl 2010/18 art.12(4))

132.— Investigation by official receiver.

(1) Where a winding-up order is made by the court in England and Wales, it is the duty of the
official receiver to investigate—

(@) if the company hasfailed, the causes of the failure; and

(b) generally, the promotion, formation, business, dealings and affairs of the company,
and to make such report (if any) to the court as he thinks fit.

(2) Thereportis, in any proceedings, primafacie evidence of the facts stated in it.

Commencement

PLIV c. VI s 132(1)-(2): June 1, 1991
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133.— Public examination of officers.

(1) Where a company is being wound up by the court, the official receiver or, in Scotland, the
liquidator may at any time before the dissolution of the company apply to the court for the public
examination of any person who—
(@) isor has been an officer of the company; or
(b) has acted as liquidator or administrator of the company or as receiver or manager or,
in Scotland, receiver of its property; or
(c) not being aperson falling within paragraph (@) or (b), isor has been concerned, or has
taken part, in the promotion, formation or management of the company.

(2) Unlessthe court otherwise orders, the official receiver or, in Scotland, the liquidator shall make
an application under subsection (1) if heis requested in accordance with the rules to do so by—
(@) one-hdlf, in value, of the company's creditors; or
(b) three-quarters, in value, of the company's contributories.

(3) On an application under subsection (1), the court shall direct that a public examination of the
person to whom the application relates shall be held on aday appointed by the court; and that person
shall attend on that day and be publicly examined as to the promotion, formation or management
of the company or asto the conduct of itsbusiness and affairs, or his conduct or dealingsin relation
to the company.

(4) Thefollowing may take part in the public examination of a person under this section and may
question that person concerning the matters mentioned in subsection (3), namely—
(@) theofficia receiver;
(b) theliquidator of the company;
(c) any person who has been appointed as specia manager of the company's property or
business;
(d) any creditor of the company who has tendered a proof or, in Scotland, submitted a
claim in the winding up;
(e) any contributory of the company.

Commencement
PtV c. VI s. 133(1)-(4)(e): Junel, 1991

134— Enforcement of s. 133.

(1) If aperson without reasonable excusefails, at any time to attend his public examination under
section 133, heis guilty of a contempt of court and liable to be punished accordingly.

(2) Inacasewhere aperson without reasonable excuse fails at any time to attend his examination
under section 133 or there are reasonable grounds for believing that a person has absconded, or is
about to abscond, with aview to avoiding or delaying his examination under that section, the court
may cause awarrant to be issued to a constable or prescribed officer of the court—

(@) forthearrest of that person; and

(b) fortheseizure of any books, papers, records, money or goodsin that person's possession.

(3) In such a case the court may authorise the person arrested under the warrant to be kept in
custody, and anything seized under such a warrant to be held, in accordance with the rules, until
such time as the court may order.
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Commencement

PtV c. VI s 134(1D)-(3): June 1, 1991

Appointment of liquidator

135.— Appointment and powers of provisional liquidator.

(1) Subject to the provisions of this section, the court may, at any time after the presentation of a
winding-up petition, appoint a liquidator provisionaly.

(2) In England and Wales, the appointment of a provisiona liquidator may be made at any time
before the making of a winding-up order; and either the official receiver or any other fit person
may be appointed.

(3) In Scotland, such an appointment may be made at any time before the first appointment of
liquidators.

(4) Theprovisional liquidator shall carry out such functions as the court may confer on him.

(5) When aliquidator is provisionally appointed by the court, his powers may be limited by the
order appointing him.

Commencement

PtV c. VI s 135(1)-(5): June 1, 1991

136.— Functionsof official receiver in relation to office of liquidator.

(1) The following provisions of this section have effect, subject to section 140 below, on a
winding-up order being made by the court in England and Wales.

(2) Theofficia receiver, by virtue of hisoffice, becomestheliquidator of the company and continues
in office until another person becomes liquidator under the provisions of this Part.

(3) Theofficial receiver is, by virtue of his office, the liquidator during any vacancy.

(4) Atany timewhen heistheliquidator of the company, the official receiver may summon separate
meetings of the company's creditors and contributories for the purpose of choosing a person to be
liquidator of the company in place of the official receiver.

(5) Itistheduty of the official receiver—
(@) assoon as practicable in the period of 12 weeks beginning with the day on which the
winding-up order was made, to decide whether to exercise his power under subsection (4)
to summon meetings, and
(b) if in pursuance of paragraph (a) he decides not to exercise that power, to give notice
of his decision, before the end of that period, to the court and to the company's creditors
and contributories, and
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(c) (whether or not he has decided to exercise that power) to exercise his power to summon
meetings under subsection (4) if heis at any time requested, in accordance with the rules,
to do so by one-quarter, in value, of the company's creditors;
and accordingly, where the duty imposed by paragraph (c) arises before the official receiver has
performed a duty imposed by paragraph (a) or (b), heis not required to perform the latter duty.

(6) A notice given under subsection (5)(b) to the company's creditors shall contain an explanation
of the creditors power under subsection (5)(c) to require the official receiver to summon meetings
of the company's creditors and contributories.

Commencement

PtV c. VI s 136(1)-(6): June 1, 1991

137.— Appointment by Secretary of State.

(1) Inawinding up by the court in England and Wales the official receiver may, at any time when
heisthe liquidator of the company, apply to the Secretary of State for the appointment of a person
asliquidator in his place.

(2) If meetingsare held in pursuance of adecision under section 136(5)(a), but no personischosen
to beliquidator asaresult of those meetings, it isthe duty of the official receiver to decide whether
to refer the need for an appointment to the Secretary of State.

(3) On an application under subsection (1), or areference made in pursuance of a decision under
subsection (2), the Secretary of State shall either make an appointment or decline to make one.

(4) Where a liquidator has been appointed by the Secretary of State under subsection (3), the
liquidator shall give notice of his appointment to the company's creditorsor, if the court so allows,
shall advertise his appointment in accordance with the directions of the court.

(5) Inthat notice or advertisement the liquidator shall—
(@) state whether he proposes to summon a general meeting of the company's creditors
under section 141 below for the purpose of determining (together with any meeting of
contributories) whether a liquidation committee should be established under that section,
and
(b) if he does not propose to summon such a meeting, set out the power of the company's
creditors under that section to require him to summon one.

Commencement

PtV c. VIl s. 137(1)-(5)(b): June 1, 1991

138.— Appointment of liquidator in Scotland.

(1) Where awinding-up order is made by the court in Scotland, aliquidator shall be appointed by
the court at the time when the order is made.

(2) The liguidator so appointed (here referred to as “the interim liquidator”) continues in office
until another person becomes liquidator in his place under this section or the next.



Insolvency Act 1986 Page 91

(3) Theinterim liquidator shall (subject to the next subsection) as soon as practicablein the period
of 28 days beginning with the day on which the winding-up order was made or such longer period
as the court may allow, summon separate meetings of the company's creditors and contributories
for the purpose of choosing a person (who may be the person who is the interim liquidator) to be
liquidator of the company in place of the interim liquidator.

(4) If it appears to the interim liquidator, in any case where a company is being wound up on
grounds including its inability to pay its debts, that it would be inappropriate to summon under
subsection (3) a meeting of the company's contributories, he may summon only a meeting of the
company's creditors for the purpose mentioned in that subsection.

(5) If one or more meetings are held in pursuance of this section but no person is appointed or
nominated by the meeting or meetings, theinterim liquidator shall make areport to the court which
shall appoint either the interim liquidator or some other person to be liquidator of the company.

(6) A personwho becomesliquidator of the company in place of theinterim liquidator shall, unless
he is appointed by the court, forthwith notify the court of that fact.

Commencement

PtV c. VI s 138(1)-(6): June 1, 1991

139.— Choice of liquidator at meetings of creditorsand contributories.

(1) This section applies where a company is being wound up by the court and separate meetings
of the company's creditors and contributories are summoned for the purpose of choosing a person
to be liquidator of the company.

(2) The creditors and the contributories at their respective meetings may nominate a person to be
liquidator.

(3) Theliquidator shall be the person nominated by the creditors or, where no person has been so
nominated, the person (if any) nominated by the contributories.

(4) Inthe case of different persons being nominated, any contributory or creditor may, within 7
days after the date on which the nomination was made by the creditors, apply to the court for an
order either—
(@) appointing the person nominated as liquidator by the contributories to be aliquidator
instead of, or jointly with, the person nominated by the creditors; or
(b) appointing some other person to be liquidator instead of the person nominated by the
creditors.

Commencement

PtV c. VI s. 139(1)-(4)(b): June 1, 1991

140.— Appointment by the court following administration or voluntary arrangement.

[ (1) Where awinding-up order is made immediately upon the appointment of an administrator
ceasing to have effect, the court may appoint as liquidator of the company the person whose
appointment as administrator has ceased to have effect. '’
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(2) Where a winding-up order is made at a time when there is a supervisor of a voluntary
arrangement approved in relation to the company under Part |, the court may appoint as liquidator
of the company the person who is the supervisor at the time when the winding-up order is made.

(3) Wherethe court makes an appointment under this section, the official receiver doesnot become
the liquidator as otherwise provided by section 136(2), and he has no duty under section 136(5) (a)
or (b) in respect of the summoning of creditors or contributories meetings.

Commencement

PtV c. VI s. 140(1D)-(3): June 1, 1991

Liquidation committees

141— Liquidation committee (England and Wales).

(1) Where a winding-up order has been made by the court in England and Wales and separate
meetings of creditors and contributories have been summoned for the purpose of choosing a person
to beliquidator, those meetings may establish acommittee (“theliquidation committee”) to exercise
the functions conferred on it by or under thisAct.

(2) Theliguidator (not being the official receiver) may at any time, if he thinksfit, summon separate
general meetings of the company's creditors and contributories for the purpose of determining
whether such a committee should be established and, if it is so determined, of establishing it.

The liquidator (not being the official receiver) shall summon such a meeting if he is requested, in
accordance with the rules, to do so by one-tenth, in value, of the company's creditors.

(3) Where meetings are summoned under this section, or for the purpose of choosing a person to
be liquidator, and either the meeting of creditors or the meeting of contributories decides that a
liquidation committee should be established, but the other meeting does not so decide or decides
that a committee should not be established, the committee shall be established in accordance with
the rules, unless the court otherwise orders.

(4) The liquidation committee is not to be able or required to carry out its functions at any time
when the official receiver isliquidator; but at any such timeitsfunctions are vested in the Secretary
of State except to the extent that the rules otherwise provide.

(5) Wherethereisfor thetime being no liquidation committee, and the liquidator is a person other
than the official receiver, the functions of such a committee are vested in the Secretary of State
except to the extent that the rules otherwise provide.

Commencement

PtV c. VI s 141(1D)-(5): June 1, 1991

187 substituted subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40 Sch.17
para.17 (September 15, 2003: substitution has effect subject to transitional provisions specified in SI 2003/2093
art.3)
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142 — Liquidation committee (Scotland).

(1) Where awinding-up order has been made by the court in Scotland and separate meetings of
creditors and contributories have been summoned for the purpose of choosing a person to be
liquidator or, under section 138(4), only ameeting of creditors has been summoned for that purpose,
those meetings or (as the case may be) that meeting may establish a committee (“the liquidation
committee”) to exercise the functions conferred on it by or under thisAct.

(2) The liquidator may at any time, if he thinks fit, summon separate general meetings of the
company's creditors and contributories for the purpose of determining whether such a committee
should be established and, if it is so determined, of establishing it.

(3) Theliquidator, if appointed by the court otherwise than under section 139(4)(a), isrequired to
summon meetings under subsection (2) if heis requested, in accordance with the rules, to do so by
one-tenth, in value, of the company's creditors.

(4) Where meetings are summoned under this section, or for the purpose of choosing a person to
be liquidator, and either the meeting of creditors or the meeting of contributories decides that a
liquidation committee should be established, but the other meeting does not so decide or decides
that a committee should not be established, the committee shall be established in accordance with
the rules, unless the court otherwise orders.

(5) Wherein the case of any winding up thereis for the time being no liquidation committee, the
functions of such a committee are vested in the court except to the extent that the rules otherwise
provide.

(6) In addition to the powers and duties conferred and imposed on it by this Act, a liquidation
committee has such of the powers and duties of commissionersin asequestration as may be conferred
and imposed on such committees by the rules.

Commencement

PtV c. VI s. 142(1)-(6): June 1, 1991

The liquidator's functions

143— General functionsin winding up by the court.

(1) Thefunctionsof theliquidator of acompany which isbeing wound up by the court areto secure
that the assets of the company are got in, realised and distributed to the company's creditors and,
if thereisasurplus, to the persons entitled to it.

(2) Itistheduty of the liquidator of a company which is being wound up by the court in England
and Wales, if heis not the official receiver—
(@) tofurnish the official receiver with such information,
(b) to produce to the official receiver, and permit inspection by the official receiver of,
such books, papers and other records, and
(c) togivetheofficial receiver such other assistance,
as the official receiver may reasonably require for the purposes of carrying out his functions in
relation to the winding up.
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Commencement

PtV c. VI s. 143(1)-(2)(c): Junel, 1991

144— Custody of company's property.

(1) When awinding-up order has been made, or where aprovisional liquidator has been appointed,
theliquidator or the provisional liquidator (asthe case may be) shall take into his custody or under
his control al the property and things in action to which the company is or appears to be entitled.

(2) Inawinding up by the court in Scotland, if and so long asthereisno liquidator, all the property
of the company is deemed to be in the custody of the court.

Commencement

PtV c. VI s. 144(1)-(2): June 1, 1991

145— Vesting of company property in liquidator.

(1) When a company is being wound up by the court, the court may on the application of the
liquidator by order direct that all or any part of the property of whatsoever description belonging
to the company or held by trustees on its behalf shall vest in the liquidator by his official name;
and thereupon the property to which the order relates vests accordingly.

(2) Theliquidator may, after giving such indemnity (if any) asthe court may direct, bring or defend
in his official name any action or other legal proceeding which relates to that property or which it
Isnecessary to bring or defend for the purpose of effectually winding up the company and recovering
Its property.

Commencement

PtV c. VI s 145(1)-(2): June 1, 1991

146.— Duty to summon final meeting.

(1) Subject to the next subsection, if it appearsto theliquidator of acompany which isbeing wound
by the court that the winding up of the company isfor practical purposes complete and the liquidator
Is not the official receiver, the liquidator shall summon a final general meeting of the company's
creditors which—

(@) shall receive the liquidator's report of the winding up, and

(b) shal determine whether the liquidator should have his release under section 174 in

Chapter VI of this Part.

(2) Theliquidator may, if he thinksfit, give the notice summoning the final general meeting at the
same time as giving notice of any final distribution of the company's property but, if summoned
for an earlier date, that meeting shall be adjourned (and, if necessary, further adjourned) until a
date on which the liquidator is able to report to the meeting that the winding up of the company is
for practical purposes complete.
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(3) Inthe carrying out of his functionsin the winding up it is the duty of the liquidator to retain
sufficient sums from the company's property to cover the expenses of summoning and holding the
meeting required by this section.

Commencement

PtV c. VI s. 146(1)-(3): June 1, 1991

General powers of court

147— Power to stay or sist winding up.

(1) Thecourt may at any time after an order for winding up, on the application either of theliquidator
or the official receiver or any creditor or contributory, and on proof to the satisfaction of the court
that all proceedingsin the winding up ought to be stayed or sisted, make an order staying or sisting
the proceedings, either altogether or for alimited time, on such terms and conditions as the court
thinks fit.

(2) The court may, before making an order, require the official receiver to furnish to it a report
with respect to any facts or matters which are in his opinion relevant to the application.

(3) A copy of every order made under this section shall forthwith be forwarded by the company,
or otherwise as may be prescribed, to the registrar of companies, who shall enter it in his records
relating to the company.

Commencement

PtV c. VI s 147(1)-(3): June 1, 1991

148— Settlement of list of contributories and application of assets.

(1) Assoonasmay be after making awinding-up order, the court shall settlealist of contributories,
with power to rectify the register of membersin all cases where rectification is required [...] **
, and shall cause the company's assets to be collected, and applied in discharge of its liabilities.

(2) If it appears to the court that it will not be necessary to make calls on or adjust the rights of
contributories, the court may dispense with the settlement of alist of contributories.

(3) Insettling the list, the court shall distinguish between persons who are contributories in their
own right and persons who are contributories as being representatives of or liable for the debts of
others.

Commencement

PtV c. VI s. 148(1)-(3): June 1, 1991

18 Words repealed by CompaniesAct 2006 (Consequential Amendments, Transitional Provisions and Savings) Order
2009/1941 Sch.1 para.75(16) (October 1, 2009: repeal has effect subject to transitional provisions specified in Sl
2009/1941 art.8)
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149.— Debtsdue from contributory to company.

(1) Thecourt may, at any time after making awinding-up order, make an order on any contributory
for the time being on the list of contributories to pay, in manner directed by the order, any money
due from him (or from the estate of the person who he represents) to the company, exclusive of
any money payable by him or the estate by virtue of any call [...] ™ .

(2) The court in making such an order may—
(@) inthe case of an unlimited company, allow to the contributory by way of set-off any
money due to him or the estate which he represents from the company on any independent
dealing or contract with the company, but not any money due to him as a member of the
company in respect of any dividend or profit, and
(b) inthe case of alimited company, make to any director or manager whose liability is
unlimited or to his estate the like allowance.

(3) Inthe case of any company, whether limited or unlimited, when all the creditors are paid in
full (together with interest at the official rate), any money due on any account whatever to a
contributory from the company may be allowed to him by way of set-off against any subsequent
call.

Commencement

PtV c. VI s. 149(1D)-(3): June 1, 1991

150.— Power to make calls.

(1) The court may, at any time after making a winding-up order, and either before or after it has
ascertained the sufficiency of the company's assets, make calls on al or any of the contributories
for the time being settled on the list of the contributoriesto the extent of their liability, for payment
of any money which the court considers necessary to satisfy the company's debts and liabilities,
and the expenses of winding up, and for the adjustment of the rights of the contributories among
themselves, and make an order for payment of any calls so made.

(2) In making a call the court may take into consideration the probability that some of the
contributories may partly or wholly fail to pay it.

Commencement

PtV c. VI s 150(1)-(2): June 1, 1991

151.— Payment into bank of money dueto company.

(1) The court may order any contributory, purchaser or other person from whom money is due to
the company to pay the amount due into the Bank of England (or any branch of it) to the account
of theliquidator instead of to the liquidator, and such an order may be enforced in the same manner
asif it had directed payment to the liquidator.

189 Words repealed by CompaniesAct 2006 (Consequential Amendments, Transitional Provisions and Savings) Order
2009/1941 Sch.1 para.75(16) (October 1, 2009: repeal has effect subject to transitional provisions specified in Sl
2009/1941 art.8)
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(2) All money and securities paid or delivered into the Bank of England (or branch) in the event
of awinding up by the court are subject in all respects to the orders of the court.

Commencement

PtV c. VIl s 151(1)-(2): June 1, 1991

152.— Order on contributory to be conclusive evidence.

(1) An order made by the court on a contributory is conclusive evidence that the money (if any)
thereby appearing to be due or ordered to be paid is due, but subject to any right of appeal.

(2) All other pertinent matters stated in the order areto betaken astruly stated asagainst all persons
and in all proceedings except proceedings in Scotland against the heritable estate of a deceased
contributory; and in that case the order is only prima facie evidence for the purpose of charging
his heritable estate, unless his heirs or legatees of heritage were on the list of contributories at the
time of the order being made.

Commencement

PtV c. VIl s 152(1)-(2): June 1, 1991

153. Power to exclude creditorsnot provingin time.
The court may fix atime or times within which creditors are to prove their debts or claims or to be
excluded from the benefit of any distribution made before those debts are proved.

Commencement

PtV c. VI s 153: Junel, 1991

154. Adjustment of rightsof contributories.
The court shall adjust the rights of the contributories among themselves and distribute any surplus
among the persons entitled to it.

Commencement

PtV c. VI s 154: Junel, 1991

155.— Ingpection of books by creditors, etc.

(1) The court may, at any time after making a winding-up order, make such order for inspection
of the company's books and papers by creditors and contributories as the court thinks just; and any
books and papers in the company's possession may be inspected by creditors and contributories
accordingly, but not further or otherwise.

(2) Nothing in this section excludes or restricts any statutory rights of a government department
or person acting under the authority of a government department.
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[ (3) For the purposes of subsection (2) above, references to a government department shall be
construed as including references to any part of the Scottish Administration. ]**°

Commencement
Pt1V c. VI s. 155(1)-(2): June 1, 1991

156. Payment of expenses of winding up.

The court may, in the event of the assets being insufficient to satisfy the liabilities, make an order
as to the payment out of the assets of the expenses incurred in the winding up in such order of
priority asthe court thinks just.

Commencement
PtV c. VI s 156: Junel, 1991

157. Attendance at company meetings (Scotland).

In the winding up by the court of acompany registered in Scotland, the court has power to require
the attendance of any officer of the company at any meeting of creditors or of contributories, or of
aliquidation committee, for the purpose of giving information as to the trade, dealings, affairs or
property of the company.

Commencement
PtV c. VI s 157: Junel, 1991

158. Power to arrest absconding contributory.

The court, at any time either before or after making awinding-up order, on proof of probable cause
for believing that a contributory is about to quit the United Kingdom or otherwise to abscond or to
remove or conceal any of his property for the purpose of evading payment of calls, may cause the
contributory to be arrested and his books and papers and moveable personal property to be seized
and him and them to be kept safely until such time as the court may order.

Commencement
PtV c. VI s 158: Junel, 1991

19 Added by Scotland Act 1998 (Consequential Modifications) (No.2) Order 1999/1820 Sch.2(1) para.85 (July 1,
1999 the principal appointed day for 1998 c.46)
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159. Powersof court to be cumulative.

Powers conferred [on the court by thisAct] ** are in addition to, and not in restriction of, any
existing powers of instituting proceedings against a contributory or debtor of the company, or the
estate of any contributory or debtor, for the recovery of any call or other sums.

Commencement

PtV c. VI s 159: Junel, 1991

160.— Delegation of powersto liquidator (England and Wales).

(1) Provision may be made by rules for enabling or requiring al or any of the powers and duties
conferred and imposed on the court in England and Wales [...] ** in respect of the following
matters—
(@ the holding and conducting of meetings to ascertain the wishes of creditors and
contributories,
(b) thesettling of listsof contributories and the rectifying of theregister of memberswhere
required, and the collection and application of the assets,
(c) the payment, delivery, conveyance, surrender or transfer of money, property, books or
papers to the liquidator,
(d) the making of cals,
(e) thefixing of atime within which debts and claims must be proved,
to be exercised or performed by the liquidator as an officer of the court, and subject to the court's
control.

(2) Buttheliquidator shall not, without the special leave of the court, rectify the register of members,
and shall not make any call without either that specia leave or the sanction of the liquidation
committee.

Commencement

PtV c. VI s 160(1)-(2): Junel, 1991

Enforcement of, and appeal from, orders

161.— Ordersfor callson contributories (Scotland).

(1) In Scotland, where an order, interlocutor or decree has been made for winding up a company
by the court, it is competent to the court, on production by the liquidators of alist certified by them
of the names of the contributories liable in payment of any calls, and of the amount due by each
contributory, and of the date when that amount became due, to pronounce forthwith a decree against

191 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.75(17) (October 1, 2009: substitution has effect subject to transitional provisions
specified in SI 2009/1941 art.8)

192 Words repealed by CompaniesAct 2006 (Consequential Amendments, Transitional Provisions and Savings) Order
2009/1941 Sch.1 para.75(18) (October 1, 2009: substitution has effect subject to transitional provisions specified
in Sl 2009/1941 art.8)
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those contributories for payment of the sums so certified to be due, with interest from that date
until payment (at 5 per cent. per annum) in the same way and to the same effect as if they had
severally consented to registration for execution, on acharge of 6 days, of alegal obligation to pay
those calls and interest.

(2) The decree may be extracted immediately, and no suspension of it is competent, except on
caution or consignation, unless with special leave of the court.

Commencement

PtV c. VI s 161(1)-(2): Junel, 1991

162.— Appealsfrom ordersin Scotland.

(1) Subject to the provisions of this section and to rules of court, an appea from any order or
decision made or given in the winding up of acompany by the court in Scotland under thisAct lies
in the same manner and subject to the same conditions as an appeal from an order or decision of
the court in cases within its ordinary jurisdiction.

193

(2) Inregard to orders or judgments pronounced by the judge acting as vacation judge|...]
(@) none of the orders specified in Part | of Schedule 3 to this Act are subject to review,
reduction, suspension or stay of execution, and
(b) every other order or judgment (except as mentioned bel ow) may be submitted to review
by the Inner House by reclaiming motion enrolled within 14 days from the date of the order
or judgment.

(3) However, an order being one of those specified in Part 11 of that Schedule shall, from the date
of the order and notwithstanding that it has been submitted to review as above, be carried out and
receive effect until the Inner House have disposed of the matter.

(4) In regard to orders or judgments pronounced in Scotland by a Lord Ordinary before whom
proceedings in a winding up are being taken, any such order or judgment may be submitted to
review by the Inner House by reclaiming motion enrolled within 14 days from its date; but should
it not be so submitted to review during session, the provisions of this section in regard to orders or
judgments pronounced by the judge acting as vacation judge apply.

(5) Nothing in this section affects provisions of [the CompaniesActs] ** or thisAct in reference

to decrees in Scotland for payment of callsin the winding up of companies, whether voluntary or
by the court.

Commencement

PtV c. VI s 162(1)-(5): June 1, 1991

193 Words repealed by Court of Session Act 1988 (c.36), s. 52(2), Sch. 2

19 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.75(19) (October 1, 2009: substitution has effect subject to transitional provisions
specified in Sl 2009/1941 art.8)
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CHAPTER VII

LIQUIDATORS
Preliminary

163. Styleand titleof liquidators.

The liquidator of acompany shall be described—
(@) where a person other than the official receiver is liquidator, by the style of “the
liquidator” of the particular company, or
(b) where the official receiver is liquidator, by the style of “the official receiver and
liquidator” of the particular company;

and in neither case shall he be described by an individual name.

Commencement

PtV c. VIl s. 163(a)-(b): June 1, 1991

164. Corrupt inducement affecting appointment.

A person who gives, or agrees or offers to give, to any members or creditor of a company any
valuable consideration with aview to securing his own appointment or nomination, or to securing
or preventing the appointment or nomination of some person other than himself, as the company's
liquidator isliable to afine.

Commencement

PtV c. VIl s. 164: June 1, 1991

Liquidator's powers and duties

165.— Voluntary winding up.

(1) Thissection has effect where a company is being wound up voluntarily, but subject to section
166 below in the case of a creditors voluntary winding up.

(2) Theliquidator may—
(@ in the case of a members voluntary winding up, with the sanction of an [specid
resolution]'® of the company, and
(b) inthe case of acreditors voluntary winding up, with the sanction of the court or the
liquidation committee (or, if there is no such committee, a meeting of the company's
creditors),

195 Words substituted by Companies Act 2006 (Commencement No. 3, Consequential Amendments, Transitional
Provisions and Savings) Order 2007/2194 Sch.4(3) para.41(1)(a) (October 1, 2007: substitution has effect in
relation to written resolutions for which the circulation date is on or after October 1, 2007, and resol utions passed
at ameeting of which noticeis given on or after that date)
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exercise any of the powers specified in Part | of Schedule 4 to this Act (payment of debts,
compromise of claims, etc.).

(3) Theliquidator may, without sanction, exercise either of the powers specified in Part 11 of that
Schedule (institution and defence of proceedings; carrying on the business of the company) and
any of the general powers specified in Part 111 of that Schedule.

(4) Theliquidator may—
(@) exercisethe court's power of settling alist of contributories (which list is primafacie
evidence of the liability of the persons named in it to be contributories),
(b) exercisethe court's power of making calls,
(c) summon general meetings of the company for the purpose of obtaining its sanction
by [special resolution]**® or for any other purpose he may think fit.

(5) Theliquidator shall pay the company's debts and adjust the rights of the contributories among
themselves.

(6) Where the liquidator in exercise of the powers conferred on him by this Act disposes of any
property of the company to a person who is connected with the company (within the meaning of
section 249 in Part VII), he shall, if thereisfor the time being aliquidation committee, give notice
to the committee of that exercise of his powers.

Commencement

PtV c. VIl s. 165(1)-(6): Junel, 1991

166.— Creditors voluntary winding up.

(1) This section applies where, in the case of a creditors voluntary winding up, a liquidator has
been nominated by the company.

(2) The powers conferred on the liquidator by section 165 shall not be exercised, except with the
sanction of the court, during the period before the holding of the creditors meeting under section
98 in Chapter IV.

(3) Subsection (2) does not apply in relation to the power of the liquidator—
(@) totakeinto his custody or under his control all the property to which the company is
or appearsto be entitled,;
(b) todispose of perishable goods and other goods the value of which islikely to diminish
if they are not immediately disposed of; and
(c) to do all such other things as may be necessary for the protection of the company's
assets.

(4) Theliquidator shall attend the creditors' meeting held under section 98 and shall report to the
meeting on any exercise by him of his powers (whether or not under this section or under section
112 or 165).

1% Words substituted by Companies Act 2006 (Commencement No. 3, Consequential Amendments, Transitional
Provisions and Savings) Order 2007/2194 Sch.4(3) para.41(1)(b) (October 1, 2007: substitution has effect in
relation to written resolutions for which the circulation date is on or after October 1, 2007, and resol utions passed
at ameeting of which noticeis given on or after that date)
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(5) If defaultis made—
(@ by the company in complying with [subsection (1), (1A) or (2) of section 98]™" , or
(b) by the directorsin complying with subsection (1) or (2) of section 99,
the liquidator shall, within 7 days of the relevant day, apply to the court for directions as to the
manner in which that default isto be remedied.

(6) “Therelevant day” means the day on which the liquidator was nominated by the company or
the day on which he first became aware of the default, whichever isthe later.

(7) If the liquidator without reasonable excuse fails to comply with this section, heisliable to a
fine.[ 198 ]199

Commencement

PLIV c. VII s. 166(1)-(7): June 1, 1991

Amendments Pending

Pt 1V c. VIl s. 166(5)(b): words substituted by L egislative Reform (Insolvency) (Miscellaneous Provisions) Order
2010/18 art. 5(5) (April 6, 2010: substitution has effect subject to transitional provisions specified in SI 2010/18
art.12(4))

167.— Winding up by the court

(1) Where acompany is being wound up by the court, the liquidator may—
(@) with the sanction of the court or the liquidation committee, exercise any of the powers
specifiedin Parts| and |1 of Schedule4 to thisAct (payment of debts; compromise of claims,
etc.; institution and defence of proceedings; carrying on of the business of the company),
and
(b) with or without that sanction, exercise any of the general powers specified in Part [11
of that Schedule.

(2) Where the liquidator (not being the official receiver), in exercise of the powers conferred on
him by thisAct—
(a) disposesof any property of the company to aperson who is connected with the company
(within the meaning of section 249 in Part VI1), or
(b) employsasolicitor to assist him in the carrying out of hisfunctions,
he shall, if there isfor the time being aliquidation committee, give notice to the committee of that
exercise of his powers.

(3) The exercise by the liquidator in a winding up by the court of the powers conferred by this
section is subject to the control of the court, and any creditor or contributory may apply to the court
with respect to any exercise or proposed exercise of any of those powers.

197 Word inserted by Legislative Reform (Insolvency) (Advertising Requirements) Order 2009/864 art.3(3) (April 6,
2009: insertion has effect subject to transitional provisions specified in SI 2009/864 art.4)

1% In relation to Scotland: s. 166 is modified: [See Westlaw UK].

199 Added by Bankruptcy and Diligence etc. (Scotland) Act 2007 asp 3 (Scottish Act) Pt 5 s.155(3) (April 22, 2009
subject to transitional modifications and savings specified in SSI 2009/67 arts 4-6)
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Commencement

PtV c. VIl s. 167(1)-(3): Junel, 1991

168.— Supplementary powers (England and Wales).

(1) Thissection appliesin the case of acompany which isbeing wound up by the court in England
and Wales.

(2) Theliquidator may summon general meetings of the creditors or contributoriesfor the purpose
of ascertaining their wishes; and it is his duty to summon meetings at such times as the creditors
or contributories by resolution (either at the meeting appointing the liquidator or otherwise) may
direct, or whenever requested in writing to do so by one-tenth in value of the creditors or
contributories (as the case may be).

(3) The liquidator may apply to the court (in the prescribed manner) for directions in relation to
any particular matter arising in the winding up.

(4) Subject to the provisions of this Act, the liquidator shall use his own discretion in the
management of the assets and their distribution among the creditors.

(5) If any person isaggrieved by an act or decision of the liquidator, that person may apply to the
court; and the court may confirm, reverse or modify the act or decision complained of, and make
such order in the case as it thinks just.

[ (5A) Where at any time after a winding-up petition has been presented to the court against any
person (including an insolvent partnership or other body which may be wound up under Part V of
theAct as an unregistered company), whether by virtue of the provisions of the Insolvent Partnerships
Order 1994 or not, the attention of the court is drawn to the fact that the person in question is a
member of an insolvent partnership, the court may make an order as to the future conduct of the
insolvency proceedings and any such order may apply any provisions of that Order with any
necessary modifications.

(5B) Any order or directions under subsection (5A) may be made or given on the application of
the official receiver, any responsible insolvency practitioner, the trustee of the partnership or any
other interested person and may include provisions as to the administration of the joint estate of
the partnership, and in particular how it and the separate estate of any member areto be administered.

[ (5C) Where the court makes an order for the winding up of an insolvent partnership under—
(@) section 72(1)(a) of the Financial ServicesAct 1986;
(b) section 92(1)(a) of the Banking Act 1987; or
(c) section 367(3)(a) of the Financial Services and Markets Act 2000,
the court may make an order as to the future conduct of the winding up proceedings, and any such
order may apply any provisions of the Insolvent Partnerships Order 1994 with any necessary

modifications.
] 200
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] 201

Commencement

PtV c. VIl s. 168(1)-(5): Junel, 1991

169.— Supplementary powers (Scotland).

(1) Inthe caseof awinding up in Scotland, the court may provide by order that the liquidator may,
where there is no liquidation committee, exercise any of the following powers, namely—
(@) to bring or defend any action or other legal proceeding in the name and on behalf of
the company, or
(b) to carry on the business of the company so far as may be necessary for its beneficia
winding up,
without the sanction or intervention of the court.

(2) In awinding up by the court in Scotland, the liquidator has (subject to the rules) the same
powers as a trustee on a bankrupt estate.

Commencement

PtV c. VIl s.169(1)-(2): Junel, 1991

170— Enforcement of liquidator's duty to make returns, etc.

(1) If aliquidator who has made any default—

(@ infiling, delivering or making any return, account or other document, or

(b) ingiving any notice which heis by law required to file, deliver, make or give,
fails to make good the default within 14 days after the service on him of a notice requiring him to
do so, the court has the following powers.

(2) On an application made by any creditor or contributory of the company, or by the registrar of
companies, the court may make an order directing the liquidator to make good the default within
such time as may be specified in the order.

(3) The court's order may provide that all costs of and incidental to the application shall be borne
by the liquidator.

(4) Nothing in this section prejudices the operation of any enactment imposing penalties on a
liquidator in respect of any such default asis mentioned above.

Commencement

PtV c. VIl s. 170(1)-(4): Junel, 1991

20 5,168(5C) was repealed by SI 2001/3649 art.306 on December 1, 2001 but that repeal is treated as though it had
not been made and s.168(5C) is instead substituted by Financial Services and Markets Act 2000 (Consequential
Amendments) Order 2002/1555 Pt 2 art.15(2) (July 3, 2002)

201 Added by Insolvent Partnerships Order 1994/2421 Pt V| art.14(1) (December 1, 1994)
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Removal ; vacation of office

171— Removal, etc. (voluntary winding up).

(1) This section applies with respect to the removal from office and vacation of office of the
liquidator of a company which is being wound up voluntarily.

(2) Subject to the next subsection, the liquidator may be removed from office only by an order of
the court or—
(@) inthe case of amembers voluntary winding up, by a general meeting of the company
summoned specialy for that purpose, or
(b) inthe caseof acreditors voluntary winding up, by ageneral meeting of the company's
creditors summoned specially for that purpose in accordance with the rules.

(3) Where the liquidator was appointed by the court under section 108 in Chapter V, a meeting
such as is mentioned in subsection (2) above shall be summoned for the purpose of replacing him
only if hethinksfit or the court so directs or the meeting isrequested, in accordance with the rules—
(@) inthe case of amembers voluntary winding up, by members representing not lessthan
one-half of thetotal voting rights of all the members having at the date of the request aright
to vote at the meeting, or
(b) inthe case of acreditors voluntary winding up, by not less than one-half, in value, of
the company's creditors.

(4) A liquidator shall vacate officeif he ceasesto be aperson who isqualified to act as an insolvency
practitioner in relation to the company.

(5) A liquidator may, in the prescribed circumstances, resign his office by giving notice of his
resignation to the registrar of companies.

(6) Where—
(@) inthe case of amembers voluntary winding up, a final meeting of the company has
been held under section 94 in Chapter 11, or
(b) inthe case of acreditors voluntary winding up, final meetings of the company and of
the creditors have been held under section 106 in Chapter IV,
the liquidator whose report was considered at the meeting or meetings shall vacate office as soon
as he has complied with subsection (3) of that section and has given notice to the registrar of
companies that the meeting or meetings have been held and of the decisions (if any) of the meeting
or meetings.

Commencement

PtV c. VIl s. 171(1)-(6)(b): Junel, 1991

172— Removal, etc. (winding up by the court).

(1) This section applies with respect to the removal from office and vacation of office of the
liquidator of a company which is being wound up by the court, or of a provisional liquidator.

(2) Subject asfollows, the liquidator may be removed from office only by an order of the court or
by agenera meeting of the company's creditors summoned specially for that purposein accordance
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with the rules; and a provisional liquidator may be removed from office only by an order of the
court.

(3) Where—
(@) theofficial receiver isliquidator otherwise than in succession under section 136(3) to
aperson who held office asaresult of anomination by ameeting of the company'screditors
or contributories, or
(b) the liquidator was appointed by the court otherwise than under section 139(4)(a) or
140(1), or was appointed by the Secretary of State,
agenera meeting of the company's creditors shall be summoned for the purpose of replacing him
only if he thinks fit, or the court so directs, or the meeting is requested, in accordance with the
rules, by not less than one-quarter, in value, of the creditors.

(4) If appointed by the Secretary of State, the liquidator may be removed from office by adirection
of the Secretary of State.

(5) A liquidator or provisional liquidator, not being the official receiver, shall vacate office if he
ceasesto beaperson who isqualified to act as an insolvency practitioner in relation to the company.

(6) A liquidator may, in the prescribed circumstances, resign his office by giving notice of his
resignation to the court.

(7) Where an order is made under section 204 (early dissolution in Scotland) for the dissolution
of the company, the liquidator shall vacate office when the dissolution of the company takes effect
in accordance with that section.

(8) Where afinal meeting has been held under section 146 (liquidator's report on completion of
winding up), the liquidator whose report was considered at the meeting shall vacate office as soon
as he has given notice to the court and the registrar of companies that the meeting has been held
and of the decisions (if any) of the meeting.

Commencement
Pt1V c. VIl s. 172(1)-(8): June 1, 1991

Amendments Pending

Pt1V c. VIl s. 172(8): words repealed by Insolvency (Amendment) Rules 2010/686 Sch. 1 para. 502(2)(b)(ii) (April
6, 2010: repeal has effect subject to savings and transitional provisions specified in SI 2010/686 Sch.4 and Sch.5 and
Sl 2010/734 rule 13)

Release of liquidator

173.— Release (voluntary winding up).

(1) This section applies with respect to the release of the liquidator of a company which is being
wound up voluntarily.

(2) A personwho has ceased to be aliquidator shall have hisrelease with effect from the following
time, that isto say—
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(@) inthe case of aperson who has been removed from office by a general meeting of the

company or by a general meeting of the company's creditors that has not resolved against

his release or who has died, the time at which notice is given to the registrar of companies
in accordance with the rules that that person has ceased to hold office;

(b) inthe case of aperson who has been removed from office by a general meeting of the

company's creditorsthat has resolved against hisrelease, or by the court, or who has vacated

office under section 171(4) above, such time asthe Secretary of State may, on the application
of that person, determine;

(c) inthe case of aperson who has resigned, such time as may be prescribed;

(d) inthe case of aperson who has vacated office under subsection (6)(a) of section 171,

the time at which he vacated office;

(e) inthe case of aperson who hasvacated office under subsection (6)(b) of that section—
(i) if the final meeting of the creditors referred to in that subsection has resolved
against that person's release, such time as the Secretary of State may, on an
application by that person, determine, and
(it) if that meeting has not resolved against that person's release, the time at which
he vacated office.

(3) Inthe application of subsection (2) to the winding up of a company registered in Scotland, the
references to a determination by the Secretary of State as to the time from which a person who has
ceased to be liquidator shall have his release are to be read as references to such a determination
by the Accountant of Court.

(4) Wherealiquidator has hisrelease under subsection (2), heis, with effect from the time specified
in that subsection, discharged from all liability both in respect of acts or omissions of hisin the
winding up and otherwise in relation to his conduct as liquidator.

But nothing in this section prevents the exercise, in relation to a person who has had his release
under subsection (2), of the court's powers under section 212 of thisAct (summary remedy against
delinquent directors, liquidators, etc.).

Commencement

PtV c. VIl s. 173(1)-(4): Junel, 1991

174— Reease (winding up by the court).

(1) This section applies with respect to the release of the liquidator of a company which is being
wound up by the court, or of a provisional liquidator.

(2) Wherethe official receiver has ceased to be liquidator and a person becomes liquidator in his
stead, the official receiver has his release with effect from the following time, that is to say—
(@ in a case where that person was nominated by a general meeting of creditors or
contributories, or was appointed by the Secretary of State, the time at which the official
receiver gives notice to the court that he has been replaced;
(b) in a case where that person is appointed by the court, such time as the court may
determine.

(3) If the officia receiver while he is a liquidator gives notice to the Secretary of State that the
winding up isfor practical purposes complete, he has his release with effect from such time as the
Secretary of State may determine.
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(4) A person other than the official receiver who has ceased to be aliquidator has his release with
effect from the following time, that isto say—
(@) in the case of a person who has been removed from office by a general meeting of
creditors that has not resolved against hisrelease or who has died, the time at which notice
Is given to the court in accordance with the rules that that person has ceased to hold office;
(b) in the case of a person who has been removed from office by a general meeting of
creditors that has resolved against his release, or by the court or the Secretary of State, or
who has vacated office under section 172(5) or (7), such time asthe Secretary of State may,
on an application by that person, determine;
(c) inthe case of aperson who has resigned, such time as may be prescribed;
(d) inthe case of aperson who has vacated office under section 172(8)—
(i) if thefinal meeting referred to in that subsection hasresolved againgt that person's
release, such time as the Secretary of State may, on an application by that person,
determine, and
(it) if that meeting has not so resolved, the time at which that person vacated office.

(5) A person who has ceased to hold office as a provisional liquidator has his release with effect
from such time as the court may, on an application by him, determine.

(6) Where the official receiver or aliquidator or provisional liquidator has his release under this
section, he is, with effect from the time specified in the preceding provisions of this section,
discharged from all liability both in respect of acts or omissions of his in the winding up and
otherwise in relation to his conduct as liquidator or provisional liquidator.

But nothing in this section prevents the exercise, in relation to a person who has had his release
under this section, of the court's powers under section 212 (summary remedy against delinquent
directors, liquidators, etc.).

(7) Inthe application of this section to a case where the order for winding up has been made by
the court in Scotland, the references to a determination by the Secretary of State asto thetime from
which a person who has ceased to be liquidator has his release are to such a determination by the
Accountant of Court.

Commencement

PtV c. VIl s. 174(1)-(7): Junel, 1991

CHAPTERVIII

PROVISIONS OF GENERAL APPLICATION IN WINDING UP

Preferential debts

175— Preferential debts (general provision).

(1) Inawinding up the company's preferential debts (within the meaning given by section 386 in
Part X11) shall be paid in priority to al other debts.

(2) Preferential debts—
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(@ rank equally among themselves after the expenses of the winding up and shall be paid
in full, unless the assets are insufficient to meet them, in which case they abate in equal
proportions; and

(b) so far as the assets of the company available for payment of general creditors are
insufficient to meet them, have priority over the clams of holders of debentures secured
by, or holders of, any floating charge created by the company, and shall be paid accordingly
out of any property comprised in or subject to that charge.

Commencement

PtV c. VIII s. 175(1)-(2)(b): June 1, 1991

176.— Preferential charge on goods distrained.

(1) This section applies where a company is being wound up by the court in England and Wales,
and is without prejudice to section 128 (avoidance of attachments, etc.).

(2) Where any person (whether or not alandlord or person entitled to rent) has distrained upon the
goods or effects of the company in the period of 3 months ending with the date of the winding-up
order, those goods or effects, or the proceeds of their sale, shall be charged for the benefit of the
company with the preferential debts of the company to the extent that the company's property is
for the time being insufficient for meeting them.

(3) Where by virtue of a charge under subsection (2) any person surrenders any goods or effects
to acompany or makes a payment to a company, that person ranks, in respect of the amount of the
proceeds of sale of those goods or effects by the liquidator or (as the case may be) the amount of
the payment, as apreferential creditor of the company, except as against so much of the company's
property as is available for the payment of preferential creditors by virtue of the surrender or
payment.

Commencement

PtV c. VIl s. 176(1)-(3): June 1, 1991

[Property subject to floating charge]

[176ZA Payment of expenses of winding up (England and Wales)

(1) Theexpensesof winding up in England and Wales, so far asthe assets of the company available
for payment of genera creditors are insufficient to meet them, have priority over any claims to
property comprised in or subject to any floating charge created by the company and shall be paid
out of any such property accordingly.

(2) In subsection (1)—
(@) thereference to assets of the company available for payment of general creditors does
not include any amount made available under section 176A(2)(a);

202 Added by Enterprise Act 2002 c. 40 Pt 10 s.252 (September 15, 2003)
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(b) the reference to claims to property comprised in or subject to a floating charge is to
the claims of—
(i) theholders of debentures secured by, or holders of, the floating charge, and
(i) any preferential creditors entitled to be paid out of that property in priority to
them.

(3) Provision may be made by rules restricting the application of subsection (1), in such
circumstances as may be prescribed, to expenses authorised or approved—
(@) by the holders of debentures secured by, or holders of, the floating charge and by any
preferential creditors entitled to be paid in priority to them, or
(b) by the court.

(4) Referencesin thissection to the expensesof thewinding up areto al expenses properly incurred

in the winding up, including the remuneration of the liquidator.
] 203

[176A Shareof assetsfor unsecured creditors

(1) Thissection applies where afloating charge relates to property of a company—
(@ which has goneinto liquidation,
(b) which isin administration,
(c) of whichthereisaprovisional liquidator, or
(d) of which thereisareceiver.

(2) Theliquidator, administrator or receiver—
(@) shall make aprescribed part of the company's net property availablefor the satisfaction
of unsecured debts, and
(b) shall not distribute that part to the proprietor of afloating charge except in so far asit
exceeds the amount required for the satisfaction of unsecured debts.

(3) Subsection (2) shall not apply to acompany if—
(@) the company's net property is less than the prescribed minimum, and
(b) theliquidator, administrator or receiver thinks that the cost of making adistribution to
unsecured creditors would be disproportionate to the benefits.

(4) Subsection (2) shall also not apply to acompany if or in so far asit is disapplied by—
(@) avoluntary arrangement in respect of the company, or
(b) a compromise or arrangement agreed under [Part 26 of the Companies Act 2006
(arrangements and reconstructions)]** .

(5) Subsection (2) shall also not apply to a company if—
(@) the liquidator, administrator or receiver applies to the court for an order under this
subsection on the ground that the cost of making a distribution to unsecured creditorswould
be disproportionate to the benefits, and
(b) the court orders that subsection (2) shall not apply.

203 Added by CompaniesAct 2006 c. 46 Pt 44 5.1282(1) (April 6, 2008 subject to savings and transitional provisions
specified in Sl 2007/3495 arts 6, 7, 9, 12 and Schs 1 and 4 as amended by Sl 2008/674 art.5 Sch.3 para.6(4))

204 \Words substituted subject to savings specified in S| 2008/948 arts 11 and 12 by CompaniesAct 2006 (Consequential
Amendments etc) Order 2008/948 Sch.1(2) para.103 (April 6, 2008)
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(6) Insubsections (2) and (3) acompany's net property isthe amount of its property which would,
but for this section, be available for satisfaction of claims of holders of debentures secured by, or
holders of, any floating charge created by the company.

(7) Anorder under subsection (2) prescribing part of a company's net property may, in particular,
provide for its cal culation—

(@) asapercentage of the company's net property, or

(b) asanaggregate of different percentages of different parts of the company's net property.

(8) An order under this section—
(@) must be made by statutory instrument, and
(b) shall be subject to annulment pursuant to a resolution of either House of Parliament.

(9) Inthissection—
“floating charge” means a charge which is a floating charge on its creation and which is
created after the first order under subsection (2)(a) comesinto force, and
“prescribed” means prescribed by order by the Secretary of State.

(10) An order under this section may include transitional or incidental provision.
] 205

Special managers

177— Power to appoint special manager.

(1) Where acompany has goneinto liquidation or aprovisional liquidator has been appointed, the
court may, on an application under this section, appoint any person to be the special manager of
the business or property of the company.

(2) The application may be made by the liquidator or provisional liquidator in any case where it
appears to him that the nature of the business or property of the company, or the interests of the
company's creditors or contributories or members generally, require the appointment of another
person to manage the company's business or property.

(3) The special manager has such powers as may be entrusted to him by the court.

(4) The court's power to entrust powers to the special manager includes power to direct that any
provision of thisAct that has effect in relation to the provisional liquidator or liquidator of acompany
shall have the like effect in relation to the special manager for the purposes of the carrying out by
him of any of the functions of the provisional liquidator or liquidator.

(5) The special manager shall—
(@) give such security or, in Scotland, caution as may be prescribed;
(b) prepare and keep such accounts as may be prescribed; and
(c) producethose accountsin accordance with the rulesto the Secretary of State or to such
other persons as may be prescribed.

205 Added by Enterprise Act 2002 c. 40 Pt 10 s.252 (September 15, 2003)
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Commencement

Pt IV c. VIl s. 177(1)-(5)(c): Junel, 1991

Disclaimer (England and Wales only)

178— Power to disclaim onerous property.

(1) This and the next two sections apply to a company that is being wound up in England and
Wales.

(2) Subject as follows, the liquidator may, by the giving of the prescribed notice, disclaim any
onerous property and may do so notwithstanding that he has taken possession of it, endeavored to
sell it, or otherwise exercised rights of ownership in relation to it.

(3) Thefollowing is onerous property for the purposes of this section—
(@) any unprofitable contract, and
(b) any other property of the company which is unsaleable or not readily saleable or is
such that it may giveriseto aliability to pay money or perform any other onerous act.

(4) A disclaimer under this section—
(@) operates so asto determine, as from the date of the disclaimer, the rights, interests and
liabilities of the company in or in respect of the property disclaimed; but
(b) does not, except so far asis necessary for the purpose of releasing the company from
any liability, affect the rights or liabilities of any other person.

(5) A notice of disclaimer shall not be given under this section in respect of any property if—
(@) apersoninterested in the property has applied in writing to the liquidator or one of his
predecessors as liquidator requiring the liquidator or that predecessor to decide whether he
will disclaim or not, and
(b) the period of 28 days beginning with the day on which that application was made, or
such longer period asthe court may allow, has expired without anotice of disclaimer having
been given under this section in respect of that property.

(6) Any person sustaining loss or damage in consequence of the operation of a disclaimer under
this section isdeemed acreditor of the company to the extent of theloss or damage and accordingly
may prove for the loss or damage in the winding up.

Commencement

PtV c. VIl s. 178(1)-(6): June 1, 1991

179.— Disclaimer of leaseholds.

(1) The disclaimer under section 178 of any property of aleasehold nature does not take effect
unless a copy of the disclaimer has been served (so far asthe liquidator is aware of their addresses)
on every person claiming under the company as underlessee or mortgagee and either—
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(@) no application under section 181 below is made with respect to that property before
the end of the period of 14 days beginning with the day on which the last notice served
under this subsection was served; or

(b) where such an application has been made, the court directs that the disclaimer shall
take effect.

(2) Wherethe court gives adirection under subsection (1)(b) it may also, instead of or in addition
to any order it makes under section 181, make such orders with respect to fixtures, tenant's
Improvements and other matters arising out of the lease asit thinks fit.

Commencement

PtV c. VIl s. 179(1)-(2): June 1, 1991

180.— Land subject to rentcharge.

(1) Thefollowing applies where, in consequence of the disclaimer under section 178 of any land
subject to arentcharge, that land vests by operation of law in the Crown or any other person (referred
to in the next subsection as “the proprietor”).

(2) The proprietor and the successors in title of the proprietor are not subject to any personal
liability in respect of any sums becoming due under the rentcharge except sums becoming due after
the proprietor, or some person claming under or through the proprietor, has taken possession or
control of the land or has entered into occupation of it.

Commencement

PtV c. VIl s. 180(1)-(2): June 1, 1991

181.— Powersof court (general).

(1) This section and the next apply where the liquidator has disclaimed property under section
178.

(2) An application under this section may be made to the court by—
(@) any person who claims an interest in the disclaimed property, or
(b) any person who is under any liability in respect of the disclaimed property, not being
aliability discharged by the disclaimer.

(3) Subject asfollows, the court may on the application make an order, on such terms as it thinks
fit, for the vesting of the disclaimed property in, or for its delivery to—
(@) aperson entitled to it or atrustee for such a person, or
(b) aperson subject to such aliability asis mentioned in subsection (2)(b) or atrustee for
such a person.

(4) The court shall not make an order under subsection (3)(b) except where it appearsto the court
that it would be just to do so for the purpose of compensating the person subject to the liability in
respect of the disclaimer.
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(5) Theeffect of any order under this section shall be taken into account in assessing for the purpose
of section 178(6) the extent of any loss or damage sustained by any person in consequence of the
disclaimer.

(6) Anorder under this section vesting property in any person need not be compl eted by conveyance,
assignment or transfer.

Commencement

PtV c. VIl s. 181(1)-(6): Junel, 1991

182.— Powersof court (leaseholds).

(1) The court shall not make an order under section 181 vesting property of aleasehold naturein
any person claiming under the company as underlessee or mortgagee except on terms making that
person—
(@) subject to the same liabilities and obligations as the company was subject to under the
lease at the commencement of the winding up, or
(b) if the court thinksfit, subject to the sameliabilities and obligations as that person would
be subject to if the lease had been assigned to him at the commencement of the winding

up.
(2) For the purposes of an order under section 181 relating to only part of any property comprised

in alease, the requirements of subsection (1) apply asif the lease comprised only the property to
which the order relates.

(3) Where subsection (1) applies and no person claiming under the company as underlessee or
mortgagee is willing to accept an order under section 181 on the terms required by virtue of that
subsection, the court may, by order under that section, vest the company's estate or interest in the
property in any person whoisliable (whether personally or in arepresentative capacity, and whether
aone or jointly with the company) to perform the lessee's covenantsin the lease.

The court may vest that estate and interest in such a person freed and discharged from all estates,
incumbrances and interests created by the company.

(4) Where subsection (1) applies and a person claiming under the company as underlessee or
mortgagee declines to accept an order under section 181, that person is excluded from all interest
in the property.

Commencement

PtV c. VIl s. 182(1)-(4): June 1, 1991

Execution, attachment and the Scottish equivalents

183.— Effect of execution or attachment (England and Wales).

(1) Where acreditor has issued execution against the goods or land of a company or has attached
any debt duetoit, and the company is subsequently wound up, heisnot entitled to retain the benefit
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of the execution or attachment against the liquidator unless he has completed the execution or
attachment before the commencement of the winding up.

(2) However—
(@) if acreditor has had notice of a meeting having been called at which a resolution for
voluntary winding up isto be proposed, the date on which he had notice is substituted, for
the purpose of subsection (1), for the date of commencement of the winding up;
(b) apersonwho purchasesin good faith under asale by the [enforcement officer or other
officer charged with the execution of the writ]*® any goods of a company on which
execution has been levied in al cases acquires a good title to them against the liquidator;
and
(c) therights conferred by subsection (1) on the liquidator may be set aside by the court
in favour of the creditor to such extent and subject to such terms as the court thinksfit.

(3) For purposes of thisAct—
(@) an execution against goods is completed by seizure and sale, or by the making of a
charging order under section 1 of the Charging Orders Act 1979;
(b) an attachment of a debt is completed by receipt of the debt; and
(c) an execution against land is completed by seizure, by the appointment of a receiver,
or by the making of a charging order under section 1 of the Act above-mentioned.

(4) Inthissection, “goods’ includes all chattels personal; and [*enforcement officer” means an

individual who is authorised to act as an enforcement officer under the Courts Act 2003] % .

(5) This section does not apply in the case of awinding up in Scotland.

Commencement

PtV c. VIl s. 183(1)-(5): Junel, 1991

184.— Duties of [officers charged with execution of writsand other processes]*®

and Wales).

(1) Thefollowing applies where a company's goods are taken in execution and, before their sale
or the completion of the execution (by the receipt or recovery of the full amount of thelevy), notice
Is served on the [enforcement officer, or other officer, charged with execution of the writ or other
process,]*® that a provisional liquidator has been appointed or that a winding-up order has been
made, or that aresolution for voluntary winding up has been passed.

(England

(2) The [enforcement officer or other officer]*° shall, on being so required, deliver the goods

and any money seized or received in part satisfaction of the execution to the liquidator; but the
costs of execution are afirst charge on the goods or money so delivered, and the liquidator may
sell the goods, or a sufficient part of them, for the purpose of satisfying the charge.

206 \Word substituted by Courts Act 2003 c. 39 Sch.8 para.295(2) (March 15, 2004)
207 Words substituted by Courts Act 2003 c. 39 Sch.8 para.295(3) (March 15, 2004)
208 \Word substituted by Courts Act 2003 c. 39 Sch.8 para.296(5) (March 15, 2004)
209 Word substituted by Courts Act 2003 c. 39 Sch.8 para.296(2) (March 15, 2004)
210 Word substituted by Courts Act 2003 c. 39 Sch.8 para.296(3) (March 15, 2004)
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(3) If under an execution in respect of a judgment for a sum exceeding [£500] ***

goods are sold or money is paid in order to avoid sale, the [enforcement officer or other officer]
shall deduct the costs of the execution from the proceeds of sale or the money paid and retain the
balance for 14 days.

a company's
210

(4) If within that time notice is served on the [enforcement officer or other officer]*™ of apetition

for the winding up of the company having been presented, or of a meeting having been called at
which there is to be proposed a resolution for voluntary winding up, and an order is made or a
resolution passed (as the case may be), the [enforcement officer or other officer]*° shall pay the
balance to the liquidator, who is entitled to retain it as against the execution creditor.

(5) The rights conferred by this section on the liquidator may be set aside by the court in favour
of the creditor to such extent and subject to such terms as the court thinksfit.

(6) Inthissection, “goods’ includes all chattels personal; and [*enforcement officer” means an
individual who is authorised to act as an enforcement officer under the Courts Act 2003.]%*

(7) Themoney sum for the time being specified in subsection (3) issubject to increase or reduction
by order under section 416 in Part XV.

(8) This section does not apply in the case of awinding up in Scotland.

Commencement

PtV c. VIl s. 184(1)-(8): June 1, 1991

185.— Effect of diligence (Scotland).

(1) In the winding up of a company registered in Scotland, the following provisions of the
Bankruptcy (Scotland) Act 1985—

(@) subsections (1) to (6) of section 37 (effect of sequestration on diligence); and

(b) subsections (3), (4), (7) and (8) of section 39 (realisation of estate),
apply, so far as consistent with this Act, in like manner as they apply in the sequestration of a
debtor's estate, with the substitutions specified below and with any other necessary modifications.

(2) The substitutions to be made in those sections of the Act of 1985 are as follows—
(@) for referencesto the debtor, substitute references to the company;
(b) for references to the sequestration, substitute references to the winding up;
(c) for referencesto the date of sequestration, substitute references to the commencement
of the winding up of the company; and
(d) forreferencestothe [...] ®® trustee, substitute references to the liquidator.

(3) In this section, “the commencement of the winding up of the company” means , where it is
being wound up by the court, the day on which the winding-up order is made.

211 Amount substituted by S.I. 1986/1996, art. 2(1), Sch. Pt. I, (by art. 2(2) of that S.I. the new amount is not to affect
any case where the goods are sold or payment to avoid sale is made, before the coming into force of the increase)

212 \Words substituted by Courts Act 2003 c. 39 Sch.8 para.296(4) (March 15, 2004)

213 Word repealed by Bankruptcy and Diligence etc. (Scotland) Act 2007 asp 3 (Scottish Act) Sch.6(1) para.1 (April
1, 2008: as SSI 2008/115)
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(4) This section, so far as relating to any estate or effects of the company situated in Scotland,
appliesin the case of a company registered in England and Wales as in the case of one registered
in Scotland.

Commencement
Pt1V c. VIl s. 185(1)-(4): June 1, 1991

Amendments Pending

Pt1V c. VIl s. 185(1)(a): wordsinserted by Bankruptcy and Diligence etc. (Scotland) Act 2007 asp 3 (Scottish Act)
Sch. 5 para. 14(3) (date to be appointed)

Miscellaneous matters

186.— Rescission of contracts by the court.

(1) The court may, on the application of a person who is, as against the liquidator, entitled to the
benefit or subject to the burden of a contract made with the company, make an order rescinding
the contract on such terms as to payment by or to either party of damages for the non-performance
of the contract, or otherwise as the court thinks just.

(2) Any damages payable under the order to such a person may be proved by him as adebt in the
winding up.

Commencement
Pt1V c. VIl s. 186(1)-(2): June 1, 1991

187.— Power to make over assetsto employees.

(1) On the winding up of a company (whether by the court or voluntarily), the liquidator may,
subject to the following provisions of this section, make any payment which the company has,
before the commencement of the winding up, decided to make under [section 247 of the Companies
Act 2006]%* of the Companies Act (power to provide for employees or former employees on
cessation or transfer of business).

[ (2) The liquidator may, after the winding up has commenced, make any such provision as is
mentioned in section 247(1) if—
(@) the company'sliabilities have been fully satisfied and provision has been made for the
expenses of the winding up,
(b) the exercise of the power has been sanctioned by a resolution of the company, and

214 Words substituted by Companies Act 2006 (Commencement No. 3, Consequential Amendments, Transitional
Provisions and Savings) Order 2007/2194 Sch.4(3) para.42(2) (October 1, 2007)



Insolvency Act 1986 Page 119

(c) any requirementsof the company's|[articles]*

by section 247(1) are complied with.

asto the exercise of the power conferred

] 216

(3) Any payment which may be made by a company under this section (that is, a payment after
the commencement of itswinding up) may be made out of the company's assets which are available
to the members on the winding up.

(4) On awinding up by the court, the exercise by the liquidator of his powers under this section
Issubject to the court's control, and any creditor or contributory may apply to the court with respect
to any exercise or proposed exercise of the power.

(5) Subsections (1) and (2) above have effect notwithstanding anything in any rule of law or in
section 107 of thisAct (property of company after satisfaction of liabilitiesto be distributed among
members).

Commencement

PtV c. VIl s. 187(1)-(5): June 1, 1991

188.— Notification that company isin liquidation.

[ (1) When acompany is being wound up, whether by the court or voluntarily—
() every invoice, order for goods[ or services]*’ , business|etter or order form (whether
in hard copy, electronic or any other form) issued by or on behalf of the company, or a
liquidator of the company or a receiver or manager of the company's property, [...]
and
(b) all the company's websites,

must contain a statement that the company is being wound up.
] 219

(2) If default ismadein complying with this section, the company and any of the following persons
who knowingly and wilfully authorises or permits the default, namely, any officer of the company,
any liquidator of the company and any receiver or manager, is liable to afine.

Commencement

PtV c. VIl s. 188(1)-(2): Junel, 1991

215 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)

Order 2009/1941 Sch.1 para.75(20) (October 1, 2009: substitution has effect subject to transitional provisions
specified in Sl 2009/1941 art.8)

Substituted by CompaniesAct 2006 (Commencement No. 3, Consequential Amendments, Transitional Provisions
and Savings) Order 2007/2194 Sch.4(3) para.42(3) (October 1, 2007)

Wordsinserted by Companies (Trading Disclosures) (Insolvency) Regulations 2008/1897 reg.5(1)(a) (October 1,
2008)

218 \Words repealed by Companies (Trading Disclosures) (Insolvency) Regulations 2008/1897 reg.5(1)(b) (October
1, 2008)

219 qubstituted by Companies (Registrar, Languages and Trading Disclosures) Regulations 2006/3429 reg.7(1) (January
1, 2007)

216

217
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189.— Interest on debts.

(1) Inawinding up interest is payable in accordance with this section on any debt proved in the
winding up, including so much of any such debt as represents interest on the remainder.

(2) Any surplus remaining after the payment of the debts proved in a winding up shall, before
being applied for any other purpose, be applied in paying interest on those debts in respect of the
periods during which they have been outstanding since the company went into liquidation.

(3) All interest under this section ranks equally, whether or not the debts on which it is payable
rank equally.

(4) Therate of interest payable under this section in respect of any debt (“the official rate” for the
purposes of any provision of thisAct in which that expression is used) is whichever is the greater
of—

(@) the rate specified in section 17 of the Judgments Act 1838 on the day on which the

company went into liquidation, and

(b) therate applicable to that debt apart from the winding up

(5) Inthe application of this section to Scotland—
(@) referencesto adebt proved in awinding up have effect asreferencesto aclaim accepted
in awinding up, and
(b) thereference to section 17 of the Judgments Act 1838 has effect as areference to the
rules.

Commencement

Pt IV c. VIII s. 189(1)-(5)(b): June 1, 1991

190.— Documents exempt from stamp duty.

(1) Inthe case of awinding up by the court, or of acreditors voluntary winding up, the following
has effect as regards exemption from duties chargeable under the enactments relating to stamp
duties.

(2) If the company isregistered in England and Wales, the following documents are exempt from

stamp duty—
(@) every assurancerelating solely to freehold or leasehold property, or to any estate, right
or interest in, any real or personal property, which forms part of the company's assets and
which, after the execution of the assurance, either at law or in equity, is or remains part of
those assets, and
(b) everywrit, order, certificate, or other instrument or writing relating solely to the property
of any company which is being wound up as mentioned in subsection (1), or to any
proceeding under such awinding up.

“Assurance’ here includes deed, conveyance, assignment and surrender.

(3) If the company is registered in Scotland, the following documents are exempt from stamp
duty—
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(@) every conveyance relating solely to property which forms part of the company's assets

and which, after the execution of the conveyance, is or remains the company's property for

the benefit of its creditors,

(b) any articles of roup or sale, submission and every other instrument and writing

whatsoever relating solely to the company's property, and

(c) every deed or writing forming part of the proceedings in the winding up.
“Conveyance’ here includes assignation, instrument, discharge, writing and deed.

Commencement

Pt IV c. VIII s. 190(1)-(3)(c): Junel, 1991

191. Company'sbooksto be evidence.

Where a company is being wound up, all books and papers of the company and of the liquidators
are, as between the contributories of the company, prima facie evidence of the truth of all matters
purporting to be recorded in them.

Commencement

PtV c. VIl s 191: Junel, 1991

192.— Information asto pending liquidations.

(1) If thewinding up of acompany is not concluded within one year after its commencement, the
liquidator shall, at such intervals as may be prescribed, until the winding up is concluded, send to
theregistrar of companiesastatement in the prescribed form and containing the prescribed particulars
with respect to the proceedingsin, and position of, the liquidation.

(2) If aliquidator fails to comply with this section, he is liable to a fine and, for continued
contravention, to adaily default fine.

Commencement

PtV c. VIl s. 192(1)-(2): June 1, 1991

193.— Unclaimed dividends (Scotland).

(1) Thefollowing applieswhere acompany registered in Scotland has been wound up, and is about
to be dissolved.

(2) Theliquidator shall lodge in an appropriate bank or institution as defined in section 73(1) of
the Bankruptcy (Scotland) Act 1985 (not being a bank or institution in or of which the liquidator
IS Acting partner, manager, agent or cashier) in the name of the Accountant of Court the whole
unclaimed dividends and unapplied or undistributable balances, and the deposit receipts shall be
transmitted to the Accountant of Court.
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(3) The provisions of section 58 of the Bankruptcy (Scotland) Act 1985 (so far as consistent with
this Act and [the Companies Acts] *° ) apply with any necessary modifications to sumslodged in
abank or institution under this section as they apply to sums deposited under section 57 of the Act
first mentioned.

Commencement

PtV c. VIII s. 193(1)-(3): June 1, 1991

194. Resolutions passed at adjourned meetings.

Where a resolution is passed at an adjourned meeting of a company's creditors or contributories,
the resolution is treated for all purposes as having been passed on the date on which it was in fact
passed, and not as having been passed on any earlier date.

Commencement

Pt1V c. VIl s. 194: Junel, 1991

195.— Meetingsto ascertain wishes of creditorsor contributories.

(1) The court may—
(@) asto all mattersrelating to the winding up of acompany, have regard to the wishes of
the creditors or contributories (as proved to it by any sufficient evidence), and
(b) if it thinks fit, for the purpose of ascertaining those wishes, direct meetings of the
creditors or contributories to be called, held and conducted in such manner as the court
directs, and appoint a person to Act as chairman of any such meeting and report the result
of it to the court.

(2) Inthe case of creditors, regard shall be had to the value of each creditor's debt.

(3) Inthe case of contributories, regard shall be had to the number of votes conferred on each

contributory [...] ** .

Commencement
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196. Judicial notice of court documents.

In al proceedings under this Part, all courts, judges and persons judicially acting, and all officers,
judicial or ministerial, of any court, or employed in enforcing the process of any court shall take
judicia notice—

220 \Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.75(21) (October 1, 2009: substitution has effect subject to transitional provisions
specified in SI 2009/1941 art.8)

221 \Words repealed by CompaniesAct 2006 (Consequential Amendments, Transitional Provisions and Savings) Order
2009/1941 Sch.1 para.75(22) (October 1, 2009: repeal has effect subject to transitional provisions specified in Sl
2009/1941 art.8)
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(@) of the signature of any officer of the High Court or of a county court in England and
Wales, or of the Court of Session or a sheriff court in Scotland, or of the High Court in
Northern Ireland, and aso

(b) of the official sea or stamp of the several offices of the High Court in England and
Wales or Northern Ireland, or of the Court of Session, appended to or impressed on any
document made, issued or signed under the provisions of thisAct or [the CompaniesActs]
, or any official copy of such a document.

Commencement
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197.— Commission for receiving evidence.

(1) When a company iswound up in England and Wales or in Scotland, the court may refer the
whole or any part of the examination of witnesses—

(@) toaspecified county court in England and Wales, or

(b) to the sheriff principal for a specified sheriffdom in Scotland, or

(c) totheHigh Court in Northern Ireland or a specified Northern Ireland County Court,
(“specified” meaning specified in the order of the winding-up court).

(2) Any person exercising jurisdiction as a judge of the court to which the reference is made (or,
in Scotland, the sheriff principal to whom it is made) shall then, by virtue of this section, be a
commissioner for the purpose of taking the evidence of those witnesses.

(3) The judge or sheriff principa has in the matter referred the same power of summoning and
examining witnesses, of requiring the production and delivery of documents, of punishing defaults
by witnesses, and of allowing costs and expenses to witnesses, as the court which made the
winding-up order.

These powers are in addition to any which the judge or sheriff principal might lawfully exercise
apart from this section.

(4) The examination so taken shall be returned or reported to the court which made the order in
such manner as that court requests.

(5) Thissection extendsto Northern Ireland.

Commencement
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198.— Court order for examination of personsin Scotland.

(1) The court may direct the examination in Scotland of any person for the time being in Scotland
(whether a contributory of the company or not), in regard to the trade, dealings, affairs or property

222 \\ords substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.75(23) (October 1, 2009: substitution has effect subject to transitional provisions
specified in Sl 2009/1941 art.8)
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of any company in course of being wound up, or of any person being acontributory of the company,
so far as the company may be interested by reason of his being a contributory.

(2) The order or commission to take the examination shall be directed to the sheriff principal of
the sheriffdom in which the person to be examined is residing or happens to be for the time; and
the sheriff principal shall summon the person to appear before him at atime and place to be specified
in the summons for examination on oath as a witness or as a haver, and to produce any books or
papers called for which are in his possession or power.

(8) The sheriff principal may take the examination either orally or on written interrogatories, and
shall report the same in writing in the usual form to the court, and shall transmit with the report the
books and papers produced, if the originals are required and specified by the order or commission,
or otherwise copies or extracts authenticated by the sheriff.

(4) If aperson so summoned failsto appear at thetime and place specified, or refusesto be examined
or to make the production required, the sheriff principal shall proceed against him as a witness or
haver duly cited; and failing to appear or refusing to give evidence or make production may be
proceeded against by the law of Scotland.

(5) The sheriff principal is entitled to such fees, and the witnessis entitled to such allowances, as
sheriffs principa when acting as commissioners under appointment from the Court of Session and
aswitnesses and havers are entitled to in the like cases according to the law and practice of Scotland.

(6) If any objection is stated to the sheriff principal by the witness, either on the ground of his
Incompetency as a witness, or as to the production required, or on any other ground, the sheriff
principa may, if he thinksfit, report the objection to the court, and suspend the examination of the
witness until it has been disposed of by the court.

Commencement
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199. Costsof application for leave to proceed (Scottish companies).

Where apetition or application for leave to proceed with an action or proceeding against acompany
which is being wound up in Scotland is unopposed and is granted by the court, the costs of the
petition or application shall, unless the court otherwise directs, be added to the amount of the
petitioner's or applicant's claim against the company.

Commencement
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200.— Affidavitsetc. in United Kingdom and over seas.

(1) An affidavit required to be sworn under or for the purposes of this Part may be sworn in the
United Kingdom, or elsewhere in Her Majesty's dominions, before any court, judge or person
lawfully authorised to take and receive affidavits, or before any of Her Majesty's consuls or
vice-consuls in any place outside Her dominions.
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(2) All courts, judges, justices, commissioners and persons acting judicially shall take judicial
notice of the seal or stamp or signature (asthe case may be) of any such court, judge, person, consul
or vice-consul attached, appended or subscribed to any such affidavit, or to any other document to
be used for the purposes of this Part.

Commencement
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CHAPTER IX

DISSOLUTION OF COMPANIESAFTER WINDING UP

201.— Dissolution (voluntary winding up).

(1) Thissection applies, in the case of a company wound up voluntarily, where the liquidator has
sent to theregistrar of companieshisfina account and return under section 94 (members voluntary)
or section 106 (creditors voluntary).

(2) The registrar on receiving the account and return shall forthwith register them; and on the
expiration of 3 months from the registration of the return the company is deemed to be dissolved.

(3) However, the court may, on the application of the liquidator or any other person who appears
to the court to beinterested, make an order deferring the date at which the dissol ution of the company
Isto take effect for such time as the court thinks fit.

(4) Itistheduty of the person on whose application an order of the court under this section is made
within 7 days after the making of the order to deliver to the registrar an office copy of the order for
registration; and if that person failsto do so heisliable to afine and, for continued contravention,
to adaily default fine.

Commencement
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202.— Early dissolution (England and Wales).

(1) This section applies where an order for the winding up of a company has been made by the
court in England and Wales.

(2) Theofficial receiver, if—
(@ heistheliquidator of the company, and
(b) it appearsto him—
(i) that the realisable assets of the company are insufficient to cover the expenses
of the winding up, and
(if) that the affairs of the company do not require any further investigation,
may at any time apply to the registrar of companies for the early dissolution of the company.

(3) Before making that application, the official receiver shall give not less than 28 days' notice of
hisintention to do so to the company's creditors and contributoriesand, if thereisan administrative
receiver of the company, to that receiver.
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(4) With the giving of that notice the official receiver ceases (subject to any directions under the
next section) to be required to perform any duties imposed on him in relation to the company, its
creditors or contributories by virtue of any provision of this Act, apart from a duty to make an
application under subsection (2) of this section.

(5) On the receipt of the official receiver's application under subsection (2) the registrar shall
forthwith register it and, at the end of the period of 3 months beginning with the day of the
registration of the application, the company shall be dissolved.

However, the Secretary of State may, on the application of the official receiver or any other person
who appearsto the Secretary of Stateto be interested, give directions under section 203 at any time
before the end of that period.

Commencement
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203.— Consequence of notice under s. 202.

(1) Where a notice has been given under section 202(3), the official receiver or any creditor or
contributory of the company, or the administrative receiver of the company (if there is one) may
apply to the Secretary of State for directions under this section.

(2) The grounds on which that application may be made are—
(@) that the realisable assets of the company are sufficient to cover the expenses of the
winding up;
(b) that the affairs of the company do require further investigation; or
(c) that for any other reason the early dissolution of the company isinappropriate.

(3) Directions under this section—
(@) aredirections making such provision as the Secretary of State thinks fit for enabling
the winding up of the company to proceed as if no notice had been given under section
202(3), and
(b) may, in the case of an application under section 202(5), include a direction deferring
the date at which the dissolution of the company is to take effect for such period as the
Secretary of State thinksfit.

(4) An appedl to the court lies from any decision of the Secretary of State on an application for
directions under this section.

(5) Itistheduty of the person on whose application any directions are given under this section, or
in whose favour an appeal with respect to an application for such directions is determined, within
7 days after the giving of the directions or the determination of the appeal, to deliver to the registrar
of companies for registration such a copy of the directions or determination asis prescribed.

(6) If aperson without reasonable excuse fails to deliver a copy as required by subsection (5), he
isliable to afine and, for continued contravention, to adaily default fine.

Commencement
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204.— Early dissolution (Scotland).
(1) Thissection applies where awinding-up order has been made by the court in Scotland.

(2) If after a meeting or meetings under section 138 (appointment of liquidator in Scotland) it
appears to the liquidator that the realisable assets of the company are insufficient to cover the
expenses of the winding up, he may apply to the court for an order that the company be dissolved.

(3) Where the liquidator makes that application, if the court is satisfied that the realisable assets
of the company are insufficient to cover the expenses of the winding up and it appears to the court
appropriate to do so, the court shall make an order that the company be dissolved in accordance
with this section.

(4) A copy of the order shall within 14 days from its date be forwarded by the liquidator to the
registrar of companies, who shall forthwith register it; and, at the end of the period of 3 months
beginning with the day of the registration of the order, the company shall be dissolved.

(5) The court may, on an application by any person who appears to the court to have an interest,
order that the date at which the dissolution of the company is to take effect shall be deferred for
such period as the court thinks fit.

(6) Itistheduty of the person on whose application an order is made under subsection (5), within
7 days after the making of the order, to deliver to the registrar of companies such a copy of the
order asis prescribed.

(7) If theliquidator without reasonable excuse failsto comply with the requirements of subsection
(4), heisliable to afine and, for continued contravention, to adaily default fine.

(8) If aperson without reasonable excuse fails to deliver a copy as required by subsection (6), he
isliable to afine and, for continued contravention, to adaily default fine.

Commencement
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205.— Dissolution otherwise than under ss. 202-204.

(1) Thissection applies where the registrar of companies receives—
(@) anotice served for the purposes of section 172(8) (final meeting of creditors and
vacation of office by liquidator), or
(b) anotice, from the officia receiver that the winding up of a company by the court is
complete.

(2) Theregistrar shall, on receipt of the notice, forthwith register it; and, subject asfollows, at the
end of the period of 3 months beginning with the day of the registration of the notice, the company
shall be dissolved.

(3) The Secretary of State may, on the application of the official receiver or any other person who
appears to the Secretary of State to be interested, give a direction deferring the date at which the
dissolution of the company isto take effect for such period as the Secretary of State thinks fit.

(4) An appedl to the court lies from any decision of the Secretary of State on an application for a
direction under subsection (3);
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(5) Subsection (3) does not apply in a case where the winding-up order was made by the court in
Scotland, but in such a case the court may, on an application by any person appearing to the court
to have an interest, order that the date at which the dissolution of the company isto take effect shall
be deferred for such period as the court thinksfit.

(6) Itistheduty of the person—
(@) onwhose application adirection is given under subsection (3);
(b) in whose favour an appeal with respect to an application for such a direction is
determined; or
(c) onwhose application an order is made under subsection (5),
within 7 days after the giving of the direction, the determination of the appeal or the making of the
order, to deliver to theregistrar for registration such a copy of the direction, determination or order
asis prescribed.

(7) If aperson without reasonable excuse fails to deliver a copy as required by subsection (6), he
isliable to afine and, for continued contravention, to adaily default fine.

Commencement
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CHAPTER X

MALPRACTICE BEFOREAND DURING LIQUIDATION; PENALISATION OF COMPANIES
AND COMPANY OFFICERS; INVESTIGATIONSAND PROSECUTIONS

Offences of fraud, deception, etc.

206.— Fraud, etc. in anticipation of winding up.

(1) When acompany is ordered to be wound up by the court, or passes a resolution for voluntary
winding up, any person, being apast or present officer of the company, is deemed to have committed
an offenceif, within the 12 months immediately preceding the commencement of the winding up,
he has—
(@) conceded any part of the company's property to the value of [£500]
concealed any debt due to or from the company, or
(b) fraudulently removed any part of the company's property to the value of [£500] % or
more, or
(c) concealed, destroyed, mutilated or falsified any book or paper affecting or relating to
the company's property or affairs, or
(d) madeany falseentry inany book or paper affecting or relating to the company's property
or affairs, or
(e) fraudulently parted with, altered or made any omission in any document affecting or
relating to the company's property or affairs, or

22 or more, or

223 Amount substituted by S.I. 1986/1996, art. 2(1), Sch. Pt. |
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(f) pawned, pledged or disposed of any property of the company which has been obtained
on credit and has not been paid for (unless the pawning, pledging or disposal was in the
ordinary way of the company's business).

(2) Such aperson is deemed to have committed an offence if within the period above mentioned
he has been privy to the doing by others of any of the things mentioned in paragraphs (c), (d) and
(e) of subsection (1); and he commits an offence if, at any time after the commencement of the
winding up, he does any of the things mentioned in paragraphs (a) to (f) of that subsection, or is
privy to the doing by others of any of the things mentioned in paragraphs (c) to (e) of it.

() For purposes of this section, “officer” includes a shadow director.

(4) Itisadefence—
(@) for aperson charged under paragraph (@) or (f) of subsection (1) (or under subsection
(2) in respect of the things mentioned in either of those two paragraphs) to prove that he
had no intent to defraud, and
(b) for aperson charged under paragraph (c) or (d) of subsection (1) (or under subsection
(2) in respect of the things mentioned in either of those two paragraphs) to prove that he
had no intent to conceal the state of affairs of the company or to defeat the law.

(5) Where aperson pawns, pledges or disposes of any property in circumstances which amount to
an offence under subsection (1)(f), every person who takesin pawn or pledge, or otherwise receives,
the property knowing it to be pawned, pledged or disposed of in such circumstances, is guilty of
an offence.

(6) A person guilty of an offence under this section is liable to imprisonment or afine, or both.

(7) The money sums specified in paragraphs (a) and (b) of subsection (1) are subject to increase
or reduction by order under section 416 in Part XV.

Commencement
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207.— Transactionsin fraud of creditors.

(1) When acompany is ordered to be wound up by the court or passes a resolution for voluntary
winding up, aperson is deemed to have committed an offence if he, being at the time an officer of
the company—
(@) has made or caused to be made any gift or transfer of, or charge on, or has caused or
connived at the levying of any execution against, the company's property, or
(b) hasconcealed or removed any part of the company's property since, or within 2 months
before, the date of any unsatisfied judgment or order for the payment of money obtained
against the company.

(2) A personisnot guilty of an offence under this section—
(@) by reason of conduct constituting an offence under subsection (1)(a) which occurred
more than 5 years before the commencement of the winding up, or
(b) if he provesthat, at the time of the conduct constituting the offence, he had no intent
to defraud the company's creditors.

() A person guilty of an offence under this section is liable to imprisonment or afine, or both.
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Commencement
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208.— Misconduct in course of winding up.

(1) When acompany is being wound up, whether by the court or voluntarily, any person, being a
past or present officer of the company, commits an offence if he—
(@) doesnot to the best of hisknowledge and belief fully and truly discover to the liquidator
al the company's property, and how and to whom and for what consideration and when the
company disposed of any part of that property (except such part as has been disposed of in
the ordinary way of the company's business), or
(b) does not deliver up to the liquidator (or as he directs) all such part of the company's
property asisin hiscustody or under his control, and which heisrequired by law to deliver
up, or
(c) doesnot deliver up to theliquidator (or as hedirects) all books and papersin his custody
or under his control belonging to the company and which he is required by law to deliver
up, or
(d) knowing or believing that a false debt has been proved by any person in the winding
up, failsto inform the liquidator as soon as practicable, or
(e) after the commencement of the winding up, prevents the production of any book or
paper affecting or relating to the company's property or affairs.

(2) Such a person commits an offence if after the commencement of the winding up he attempts
to account for any part of the company's property by fictitiouslosses or expenses; and heisdeemed
to have committed that offence if he has so attempted at any meeting of the company's creditors
within the 12 months immediately preceding the commencement of the winding up.

(3) For purposes of this section, “officer” includes a shadow director.

(4) Itisadefence—
(@) for aperson charged under paragraph (@), (b) or (c) of subsection (1) to prove that he
had no intent to defraud, and
(b) for a person charged under paragraph (e) of that subsection to prove that he had no
intent to conceal the state of affairs of the company or to defeat the law.

(5) A person guilty of an offence under this section is liable to imprisonment or afine, or both.

Commencement
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209.— Falgfication of company's books.

(1) When a company is being wound up, an officer or contributory of the company commits an
offence if he destroys, mutilates, alters or falsifies any books, papers or securities, or makes or is
privy to the making of any false or fraudulent entry in any register, book of account or document
belonging to the company with intent to defraud or deceive any person.
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(2) A person guilty of an offence under this section is liable to imprisonment or afine, or both.

Commencement
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210.— Material omissions from statement relating to company's affairs.

(1) When acompany is being wound up, whether by the court or voluntarily, any person, being a
past or present officer of the company, commits an offence if he makes any material omission in
any statement relating to the company's affairs.

(2) When acompany has been ordered to be wound up by the court, or has passed aresolution for
voluntary winding up, any such person is deemed to have committed that offence if, prior to the
winding up, he has made any material omission in any such statement.

(3) For purposes of this section, “officer” includes a shadow director.
(4) Itisadefencefor aperson charged under this section to prove that he had no intent to defraud.

(5) A person guilty of an offence under this section is liable to imprisonment or afine, or both.

Commencement
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211.— Falserepresentationsto creditors.

(1) When acompany is being wound up, whether by the court or voluntarily, any person, being a
past or present officer of the company—
(@ commits an offence if he makes any false representation or commits any other fraud
for the purpose of obtaining the consent of the company's creditors or any of them to an
agreement with reference to the company's affairs or to the winding up, and
(b) isdeemed to have committed that offenceif, prior to the winding up, he has made any
false representation, or committed any other fraud, for that purpose.

(2) For purposes of this section, “officer” includes a shadow director.

() A person guilty of an offence under this section is liable to imprisonment or afine, or both.

Commencement
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Penalisation of directors and officers

212— Summary remedy against delinquent directors, liquidators, etc.

(1) Thissection appliesif in the course of the winding up of a company it appears that a person
who—
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(@) isor hasbeen an officer of the company,
(b) hasacted asliquidator [...] ® or administrative receiver of the company, or
(c) not being aperson falling within paragraph (@) or (b), isor has been concerned, or has
taken part, in the promotion, formation or management of the company,
has misapplied or retained, or become accountable for, any money or other property of the company,
or been guilty of any misfeasance or breach of any fiduciary or other duty in relation to the company.

(2) Thereferencein subsection (1) to any misfeasance or breach of any fiduciary or other duty in
relation to the company includes, in the case of a person who has acted as liquidator [...] ?° of
the company, any misfeasance or breach of any fiduciary or other duty in connection with the
carrying out of his functions asliquidator [...] ®® of the company.

(3) The court may, on the application of the official receiver or the liquidator, or of any creditor
or contributory, examine into the conduct of the person falling within subsection (1) and compel
him—
(@) torepay, restore or account for the money or property or any part of it, with interest at
such rate as the court thinks just, or
(b) to contribute such sum to the company's assets by way of compensation in respect of
the misfeasance or breach of fiduciary or other duty as the court thinks just.

(4) The power to make an application under subsection (3) in relation to a person who has acted
asliquidator [...] ® of the company is not exercisable, except with the leave of the court, after
[he]**® has had hisrelease.

(5) The power of a contributory to make an application under subsection (3) is not exercisable
except with the leave of the court, but is exercisable notwithstanding that he will not benefit from
any order the court may make on the application.

Commencement
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213.— Fraudulent trading.

(1) If inthe course of the winding up of a company it appears that any business of the company
has been carried on with intent to defraud creditors of the company or creditors of any other person,
or for any fraudulent purpose, the following has effect.

(2) Thecourt, onthe application of theliquidator may declare that any personswho were knowingly
parties to the carrying on of the business in the manner above-mentioned are to be liable to make
such contributions (if any) to the company's assets as the court thinks proper.

224 \Word repealed subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40
Sch.26 para.l (September 15, 2003: repeal has effect as SI 2003/2093 subject to transitional provisions specified
in Sl 2003/2093 art.3)
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Commencement
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214.— Wrongful trading.

(1) Subject to subsection (3) below, if inthe course of the winding up of acompany it appears that
subsection (2) of this section applies in relation to a person who is or has been a director of the
company, the court, on the application of the liquidator, may declare that that person isto beliable
to make such contribution (if any) to the company's assets as the court thinks proper.

(2) Thissubsection appliesin relation to a person if—
(@) the company has gone into insolvent liquidation,
(b) at sometime before the commencement of the winding up of the company, that person
knew or ought to have concluded that there was no reasonable prospect that the company
would avoid going into insolvent liquidation, and
(c) that person was adirector of the company at that time;
but the court shall not make a declaration under this section in any case where the time
mentioned in paragraph (b) above was before 28th April 1986.

(3) The court shall not make a declaration under this section with respect to any person if it is
satisfied that after the condition specified in subsection (2)(b) was first satisfied in relation to him
that person took every step with aview to minimising the potential loss to the company's creditors
as (assuming him to have known that there was no reasonable prospect that the company would
avoid going into insolvent liquidation) he ought to have taken.

(4) For the purposes of subsections (2) and (3), the facts which a director of a company ought to
know or ascertain, the conclusions which he ought to reach and the steps which he ought to take
are those which would be known or ascertained, or reached or taken, by areasonably diligent person
having both—
(@) the general knowledge, skill and experience that may reasonably be expected of a
person carrying out the same functions as are carried out by that director in relation to the
company, and
(b) the general knowledge, skill and experience that that director has.

(5) Thereferencein subsection (4) to the functions carried out in relation to acompany by adirector
of the company includes any functions which he does not carry out but which have been entrusted
to him.

(6) For the purposes of this section a company goes into insolvent liquidation if it goes into
liquidation at atime when its assets are insufficient for the payment of its debts and other liabilities
and the expenses of the winding up.

(7) Inthissection “director” includes a shadow director.

(8) Thissection iswithout prejudice to section 213.

Commencement
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[214A Adjustment of withdrawals

(1) %" [#® ]1* Thissection has effect in relation to a person who is or has been a member of a
limited liability partnership where, in the course of the winding up of that limited liability partnership,
it appears that subsection (2) of this section appliesin relation to that person.

(2) Thissubsection appliesin relation to a person if—
(@) within the period of two years ending with the commencement of the winding up, he
was a member of the limited liability partnership who withdrew property of the limited
ligbility partnership, whether in the form of a share of profits, salary, repayment of or
payment of interest on aloan to the limited liability partnership or any other withdrawal of
property, and
(b) it is proved by the liquidator to the satisfaction of the court that at the time of the
withdrawal he knew or had reasonable ground for believing that the limited liability
partnership—
(i) wasat the time of the withdrawal unable to pay its debts within the meaning of
section 123, or
(i) would become so unable to pay its debts after the assets of the limited liability
partnership had been depleted by that withdrawal taken together with all other
withdrawals (if any) made by any members contemporaneously with that withdrawal
or in contemplation when that withdrawal was made.

(3) Where this section has effect in relation to any person the court, on the application of the
liquidator, may declare that that person is to be liable to make such contribution (if any) to the
limited liability partnership's assets as the court thinks proper.

(4) The court shall not make a declaration in relation to any person the amount of which exceeds
the aggregate of the amounts or values of all the withdrawals referred to in subsection (2) made by
that person within the period of two years referred to in that subsection.

(5) The court shall not make a declaration under this section with respect to any person unless that
person knew or ought to have concluded that after each withdrawal referred to in subsection (2)
there was no reasonable prospect that the limited liability partnership would avoid going into
insolvent liquidation.

(6) For the purposes of subsection (5) the facts which a member ought to know or ascertain and
the conclusions which he ought to reach are those which would be known, ascertained, or reached
by areasonably diligent person having both:
(@) the general knowledge, skill and experience that may reasonably be expected of a
person carrying out the same functions as are carried out by that member in relation to the
limited liability partnership, and
(b) the general knowledge, skill and experience that that member has.

227 The insertion of s.214A for England and Wales is one of the modifications to the Insolvency Act 1986 made by
Sl 2001/1090Sch.3inrelation to Limited Liability Partnerships and isreproduced as full-text for the sake of clarity.
The remaining modifications to thisAct can be accessed viathe Analysis Information of the relevant provisions.

228 The insertion of s.214A for Scotland is one of the modifications to the Insolvency Act 1986 made by SSI
2001/128sch.3 in relation to Limited Liability Partnerships and is reproduced as full-text for the sake of clarity.
The remaining modifications to this Act can be accessed via the Analysis Information of the relevant provisions.
In relation to Scotland: [See Westlaw UK].

229 Added by Limited Liability Partnerships (Scotland) Regulations 2001/128 (Scottish Sl) Sch.3 paral (April 6,
2001)
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(7) For the purposes of this section a limited liability partnership goes into insolvent liquidation
if it goesinto liquidation at atime when its assets are insufficient for the payment of its debts and
other liabilities and the expenses of the winding up.

(8) Inthissection “member” includes a shadow member.

(9) Thissection iswithout prejudice to section 214.
] 230

215— Proceedingsunder ss. 213, 214.

(1) On the hearing of an application under section 213 or 214, the liquidator may himself give
evidence or call witnesses.

(2) Where under either section the court makes a declaration, it may give such further directions
asit thinks proper for giving effect to the declaration; and in particular, the court may—
(@) providefor theliability of any person under the declaration to be a charge on any debt
or obligation due from the company to him, or on any mortgage or charge or any interest
In a mortgage or charge on assets of the company held by or vested in him, or any person
on his behalf, or any person claiming as assignee from or through the person liable or any
person acting on his behalf, and
(b) fromtimeto time make such further order as may be necessary for enforcing any charge
imposed under this subsection.

(3) For the purposes of subsection (2), “assignee”—
(@) includes a person to whom or in whose favour, by the directions of the person made
liable, the debt, obligation, mortgage or charge was created, issued or transferred or the
interest created, but
(b) does not include an assignee for valuable consideration (not including consideration
by way of marriage [ or the formation of acivil partnership] ** ) given in good faith and
without notice of any of the matters on the ground of which the declaration is made.

(4) Wherethe court makes adeclaration under either sectionin relation to aperson whoisacreditor
of the company, it may direct that the whole or any part of any debt owed by the company to that
person and any interest thereon shall rank in priority after all other debts owed by the company and
after any interest on those debts.

(5) Sections 213 and 214 have effect notwithstanding that the person concerned may be criminally
liable in respect of matters on the ground of which the declaration under the section isto be made.

Commencement

PtV c. X s. 215(1)-(5): Junel, 1991

230 Added by Limited Liability Partnerships Regulations 2001/1090 Sch.3 para.1 (April 6, 2001)
21 Wordsinserted by Civil Partnership Act 2004 c. 33 Sch.27 para.112 (December 5, 2005)
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216.— Restriction on re-use of company names.

(1) This section applies to a person where a company (“the liquidating company”) has gone into
insolvent liquidation on or after the appointed day and he was a director or shadow director of the
company at any timein the period of 12 months ending with the day before it went into liquidation.

(2) For the purposes of this section, a name is a prohibited name in relation to such a person if—
(@) itisaname by which the liquidating company was known at any time in that period
of 12 months, or
(b) itisanamewhichisso similar to aname falling within paragraph (a) asto suggest an
association with that company.

(3) Except with leave of the court or in such circumstances as may be prescribed, aperson to whom
this section applies shall not at any time in the period of 5 years beginning with the day on which
the liquidating company went into liquidation—
(@) beadirector of any other company that is known by a prohibited name, or
(b) inany way, whether directly or indirectly, be concerned or take part in the promotion,
formation or management of any such company, or
(c) inany way, whether directly or indirectly, be concerned or take part in the carrying on
of abusiness carried on (otherwise than by a company) under a prohibited name.

(4) If aperson actsin contravention of this section, heisliable to imprisonment or afine, or both.

(5) In subsection (3) “the court” means any court having jurisdiction to wind up companies; and
on an application for leave under that subsection, the Secretary of State or the official receiver may
appear and call the attention of the court to any matters which seem to him to be relevant.

(6) Referencesin thissection, inrelation to any time, to a name by which acompany isknown are
to the name of the company at that time or to any name under which the company carries on business
at that time.

(7) For the purposes of this section a company goes into insolvent liquidation if it goes into
liquidation at atime when its assets are insufficient for the payment of its debts and other liabilities
and the expenses of the winding up.

(8) In this section “company” includes a company which may be wound up under Part VVof this
Act.

Commencement

PtV c. X s. 216(1)-(8): Junel, 1991

217.— Personal liability for debts, following contravention of s. 216.

(1) A personispersonaly responsible for all the relevant debts of acompany if at any time—
(@) incontravention of section 216, he isinvolved in the management of the company, or
(b) asaperson who isinvolved in the management of the company, he acts or is willing
to act on instructions given (without the leave of the court) by a person whom he knows at
that time to be in contravention in relation to the company of section 216.

(2) Whereapersonispersonally responsible under this section for the relevant debts of acompany,
heisjointly and severaly liable in respect of those debts with the company and any other person
who, whether under this section or otherwise, is so liable.
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(3) For the purposes of this section the relevant debts of a company are—
(@) inrelationto aperson who is personally responsible under paragraph (a) of subsection
(1), such debtsand other liabilities of the company asare incurred at atime when that person
was involved in the management of the company, and
(b) in relation to a person who is personally responsible under paragraph (b) of that
subsection, such debts and other liabilities of the company as are incurred at a time when
that person was acting or was willing to act on instructions given as mentioned in that

paragraph.

(4) For the purposes of this section, aperson isinvolved in the management of acompany if heis
adirector of the company or if heis concerned, whether directly or indirectly, or takes part, in the
management of the company.

(5) For the purposes of this section a person who, as a person involved in the management of a
company, has at any time acted on instructions given (without the leave of the court) by a person
whom he knew at that time to be in contravention in relation to the company of section 216 is
presumed, unless the contrary is shown, to have been willing at any time thereafter to act on any
instructions given by that person.

(6) Inthissection *company” includes acompany which may be wound up under Part V.

Commencement

PtV c. X s. 217(1)-(6): Junel, 1991

Investigation and prosecution of malpractice

218.— Prosecution of delinquent officers and member s of company.

(1) If it appears to the court in the course of a winding up by the court that any past or present
officer, or any member, of the company has been guilty of any offence in relation to the company
for which heis criminaly liable, the court may (either on the application of a person interested in
the winding up or of its own motion) direct the liquidator to refer the matter [...] *

[ (8 inthe caseof awinding up in England and Wales, to the Secretary of State, and

(b) inthe case of awinding up in Scotland, to the Lord Advocate. ] %

@[..1%

(3) If inthe case of awinding up by the court in England and Wales it appears to the liquidator,
not being the official receiver, that any past or present officer of the company, or any member of
it, has been guilty of an offence in relation to the company for which he is criminally liable, the
liquidator shall report the matter to the official receiver.

232 \Words substituted subject to transitional provisionsin Sl 2001/766, art.3(4) by Insolvency Act 2000 c. 39 s.10(2)
(April 2, 2001)

233 Repealed subject to transitional provisions in SI 2001/766, art.3(4) by Insolvency Act 2000 c. 39 Sch.5 para.l
(April 2, 2001 as S| 2001/766)
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(4) If it appearsto the liquidator in the course of avoluntary winding up that any past or present
officer of the company, or any member of it, has been guilty of an offencein relation to the company
for which heis criminally liable, he shall [ forthwith report the matter—]2**

[ (8 inthe caseof awinding up in England and Wales, to the Secretary of State, and

(b) inthe case of awinding up in Scotland, to the Lord Advocate,
and shall furnish to the Secretary of State or (asthe case may be) the Lord Advocate such information
and give to him such access to and facilities for inspecting and taking copies of documents (being
information or documents in the possession or under the control of the liquidator and relating to
the matter in question) as [the Secretary of State or (as the case may be) the Lord Advocate]
requires. 1*

[ (5) Where areport is made to the Secretary of State under subsection (4) he may, for the purpose
of investigating the matter reported to him and such other matters relating to the affairs of the
company as appear to himto requireinvestigation, exercise any of the powerswhich are exercisable
by inspectors appointed under section 431 or 432 of [the Companies Act 1985]%*° to investigate
acompany's affairs. 1%

(6) If it appearsto the court in the course of avoluntary winding up that—
(@) any past or present officer of the company, or any member of it, has been guilty as
above-mentioned, and
(b) no report with respect to the matter has been made by the liquidator [...]
subsection (4),
the court may (on the application of any person interested in the winding up or of its own motion)
direct the liquidator to make such areport.
On areport being made accordingly, this section has effect as though the report had been made in
pursuance of subsection (4).

28 under

Commencement

PtV c. X s. 218(1)-(6)(b): Junel, 1991

219.— Obligationsarising under s. 218.

(1) For the purpose of an investigation by the Secretary of State [in consequence of areport made
to him under section 218(4)]%*° , any obligation imposed on a person by any provision of [the

234 Words substituted subject to transitional provisionsin SI 2001/766, art.3(4) by Insolvency Act 2000 c. 39'5.10(4)(a)
(April 2, 2001)

235 Words substituted subject to transitional provisionsin Sl 2001/766, art.3(4) by Insolvency Act 2000 c. 39 s.10(4)(b)

(April 2,2001)

Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)

Order 2009/1941 Sch.1 para.75(24) (October 1, 2009: substitution has effect subject to transitional provisions

specified in SI 2009/1941 art.8)

237 Substituted subject to transitional provisionsin SI 2001/766, art.3(4) by Insolvency Act 2000 c. 39 s.10(5) (April
2, 2001)

238 \Words repealed subject to transitional provisions in Sl 2001/766, art.3(4) by Insolvency Act 2000 c. 39 Sch.5
para.1l (April 2, 2001 as SI 2001/766)

239 \Words substituted subject to transitional provisionsin SI 2001/766, art.3(4) by Insolvency Act 2000 c. 39:5.10(7)(a)
(April 2,2001)

236
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Companies Act 1985]%° to produce documents or give information to, or otherwise to assist,
inspectors appointed as mentioned in [section 218(5)]** isto be regarded as an obligation similarly
to assist the Secretary of State in his investigation.

(2) An answer given by a person to a question put to him in exercise of the powers conferred by
section 218(5) may be used in evidence against him.

[ (2A) However, in criminal proceedingsin which that person is charged with an offence to which
this subsection applies—

(@) no evidence relating to the answer may be adduced, and

(b) no question relating to it may be asked,
by or on behalf of the prosecution, unless evidence relating to it is adduced, or a question relating
to it isasked, in the proceedings by or on behalf of that person.

(2B) Subsection (2A) applies to any offence other than—
(@) an offence under section 2 or 5 of the Perjury Act 1911 (fal se statements made on oath
otherwise than in judicial proceedings or made otherwise than on oath), or
(b) an offence under section 44(1) or (2) of the Criminal Law (Consolidation) (Scotland)
Act 1995 (fal se statements made on oath or otherwise than on oath).

] 241

(3) Where criminal proceedings are instituted by [the Director of Public Prosecutions, the Lord
Advocate]*? or the Secretary of State following any report or reference under section 218, it is
the duty of the liquidator and every officer and agent of the company past and present (other than
the defendant or defender) to give to [the Director of Public Prosecutions, the Lord Advocate]
or the Secretary of State (as the case may be) al assistance in connection with the prosecution
which heisreasonably able to give.

For this purpose “agent” includes any banker or solicitor of the company and any person employed
by the company as auditor, whether that person is or is not an officer of the company.

(4) If aperson fails or neglects to give assistance in the manner required by subsection (3), the
court may, on the application of the [Director of Public Prosecutions, the Lord Advocate] ** or
the Secretary of State (as the case may be) direct the person to comply with that subsection; and if
the application is made with respect to aliquidator, the court may (unlessit appearsthat the failure
or neglect to comply was due to the liquidator not having in his hands sufficient assets of the
company to enable him to do so) direct that the costs shall be borne by the liquidator personally.

Commencement

PtV c. X s. 219(1)-(4): Junel, 1991

240 \Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)

Order 2009/1941 Sch.1 para.75(24) (October 1, 2009: substitution has effect subject to transitional provisions
specified in SI 2009/1941 art.8)

241 Added by Insolvency Act 2000 c. 39 s.11 (April 2, 2001)

242 \Words substituted subject to transitional provisionsin Sl 2001/766, art.3(4) by Insolvency Act 2000 c. 39 5.10(7)(b)
(April 2, 2001)

243 \Words substituted subject to transitional provisionsin SI 2001/766, art.3(4) by Insolvency Act 2000 c. 395.10(7)(c)
(April 2,2001)
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PART V

WINDING UP OF UNREGISTERED COMPANIES
WINDING UP OF UNREGISTERED COMPANIES

[220. Meaning of “unregistered company”

For the purposes of this Part “unregistered company” includes any association and any company,
with the exception of acompany registered under the CompaniesAct 2006 in any part of the United
Kingdom. ]**

Commencement

PtV s 220(1)-(2): Junel, 1991

221.— Winding up of unregistered companies.

(1) Subject to the provisions of this Part, any unregistered company may be wound up under this
Act; and all the provisions of thisAct [...] ** about winding up apply to an unregistered company
with the exceptions and additions mentioned in the following subsections.

(2) If an unregistered company has a principal place of business situated in Northern Ireland, it
shall not be wound up under this Part unlessit has aprincipal place of business situated in England
and Wales or Scotland, or in both England and Wales and Scotland.

() For the purpose of determining a court's winding-up jurisdiction, an unregistered company is
deemed—
(@) toberegistered in England and Wales or Scotland, according as its principal place of
businessis situated in England and Wales or Scotland, or
(b) if it hasaprincipal place of business situated in both countries, to be registered in both
countries,
and the principal place of business situated in that part of Great Britain in which proceedings are
being instituted is, for all purposes of the winding up, deemed to be the registered office of the
company.
(4) Nounregistered company shall be wound up under thisAct voluntarily [, except in accordance
with the EC Regulation]®* .

(5) The circumstances in which an unregistered company may be wound up are as follows—
(@) if thecompany isdissolved, or has ceased to carry on business, or iscarrying on business
only for the purpose of winding up its affairs,

244 qubstituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings) Order
2009/1941 Sch.1 para.76(2) (October 1, 2009: substitution has effect subject to transitional provisions specified
in Sl 2009/1941 art.8)

245 \Words repealed by CompaniesAct 2006 (Consequential Amendments, Transitional Provisions and Savings) Order
2009/1941 Sch.1 para.76(3) (October 1, 2009: repeal has effect subject to transitional provisions specified in S
2009/1941 art.8)

246 \Words inserted by Insolvency Act 1986 (Amendment) (No. 2) Regulations 2002/1240 reg.9 (May 31, 2002)
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(b) if the company is unable to pay its debts;

(c) if thecourtisof opinionthat it isjust and equitable that the company should be wound

up.
(6) A petition for winding up a trustee savings bank may be presented by the Trustee Savings
Banks Central Board or by a commissioner appointed under section 35 of the Trustee Savings
BanksAct 1981 aswell as by any person authorised under Part IV of thisAct to present a petition
for the winding up of a company.
On such day as the Treasury appoints by order under section 4(3) of the Trustee Savings Banks
Act 1985, this subsection ceases to have effect and is hereby repealed.

(7) In Scotland, an unregistered company which the Court of Session has jurisdiction to wind up
may be wound up by the court if there is subsisting a floating charge over property comprised in
the company's property and undertaking, and the court is satisfied that the security of the creditor
entitled to the benefit of the floating charge isin jeopardy.

For this purpose a creditor's security is deemed to be in jeopardy if the court is satisfied that events
have occurred or are about to occur which render it unreasonable in the creditor'sinterests that the
company should retain power to dispose of the property which is subject to the floating charge.

Commencement

PtV s 221(1)-(7): Junel, 1991

222.— Inability to pay debts: unpaid creditor for £750 or more.

(1) Anunregistered company is deemed (for the purposes of section 221) unable to pay its debts
if there is a creditor, by assignment or otherwise, to whom the company is indebted in a sum
exceeding £750 then due and—
(@) the creditor has served on the company, by leaving at its principal place of business,
or by delivering to the secretary or some director, manager or principal officer of the
company, or by otherwise serving in such manner as the court may approve or direct, a
written demand in the prescribed form requiring the company to pay the sum due, and
(b) the company hasfor 3 weeks after the service of the demand neglected to pay the sum
or to secure or compound for it to the creditor's satisfaction.

(2) Themoney sum for the time being specified in subsection (1) issubject to increase or reduction
by regulations under section 417 in Part XV; but no increase in the sum so specified affects any
case in which the winding-up petition was presented before the coming into force of the increase.

Commencement

PtV s 222(1)-(2): Junel, 1991

223. Inability to pay debts: debt remaining unsatisfied after action brought.
An unregistered company is deemed (for the purposes of section 221) unable to pay its debtsif an
action or other proceeding has been instituted against any member for any debt or demand due, or
claimed to be due, from the company, or from him in his character of member, and—
(@) noticein writing of the institution of the action or proceeding has been served on the
company by leaving it at the company's principal place of business (or by delivering it to
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the secretary, or somedirector, manager or principal officer of the company, or by otherwise
serving it in such manner as the court may approve or direct), and

(b) the company has not within 3 weeks after service of the notice paid, secured or
compounded for the debt or demand, or procured the action or proceeding to be stayed or
sisted, or indemnified the defendant or defender to his reasonable satisfaction against the
action or proceeding, and against all costs, damages and expenses to be incurred by him
because of it.

Commencement

PtV s 223(a)-(b): Junel, 1991

224.— Inability to pay debts. other cases.

(1) Anunregistered company is deemed (for purposes of section 221) unable to pay its debts—
(@ if in England and Wales execution or other process issued on a judgment, decree or
order obtained in any court in favour of a creditor against the company, or any member of
it as such, or any person authorised to be sued as nominal defendant on behalf of the
company, is returned unsatisfied;

(b) if in Scotland the induciae of a charge for payment on an extract decree, or an extract
registered bond, or an extract registered protest, have expired without payment being made;
(c) if in Northern Ireland a certificate of unenforceability has been granted in respect of
any judgment, decree or order obtained as mentioned in paragraph (a);

(d) if it isotherwise proved to the satisfaction of the court that the company is unable to
pay its debts as they fall due.

(2) Anunregistered company isalso deemed unableto pay itsdebtsif it isproved to the satisfaction
of the court that the value of the company's assets is less than the amount of its liabilities, taking
into account its contingent and prospective liabilities.

Commencement

PtV s 224(1)-(2): Junel, 1991

247

[225. [Company incor porated outside Great Britain]”" may bewound up though dissolved.

(1) Where acompany incorporated outside Great Britain which has been carrying on businessin
Great Britain ceases to carry on business in Great Britain, it may be wound up as an unregistered
company under thisAct, notwithstanding that it has been dissolved or otherwise ceased to exist as
acompany under or by virtue of the laws of the country under which it was incorporated.

(2) Thissection is subject to the EC Regulation.
] 248

247 \Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.76(4) (October 1, 2009: substitution has effect subject to transitional provisions
specified in SI 2009/1941 art.8)

298 5.225(2) inserted and existing text renumbered ass.225(1) by Insolvency Act 1986 (Amendment) (No. 2) Regulations
2002/1240 reg.10 (May 31, 2002)
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Commencement

PtV s 225: Junel, 1991

226.— Contributoriesin winding up of unregistered company.

(1) Intheevent of an unregistered company being wound up, every person isdeemed a contributory
who isliable to pay or contribute to the payment of any debt or liability of the company, or to pay
or contribute to the payment of any sum for the adjustment of the rights of members among
themselves, or to pay or contribute to the payment of the expenses of winding up the company.

(2) Every contributory is liable to contribute to the company's assets all sums due from him in
respect of any such liability asis mentioned above.

(3) In the case of an unregistered company engaged in or formed for working mines within the
stannaries, a past member is not liable to contribute to the assets if he has ceased to be a member
for 2 years or more either before the mine ceased to be worked or before the date of the winding-up
order.

@[..1%°

Commencement

PtV s 226(1)-(4): Junel, 1991

227. Power of court to stay, sist or restrain proceedings.

The provisions of this Part with respect to staying, sisting or restraining actions and proceedings
against a company at any time after the presentation of a petition for winding up and before the
making of awinding-up order extend, in the case of an unregistered company, where the application
to stay, sist or restrain is presented by a creditor, to actions and proceedings against any contributory
of the company.

Commencement

PtV s 227: Junel, 1991

228. Actions stayed on winding-up order.

Where an order has been made for winding up an unregistered company, no action or proceeding
shall be proceeded with or commenced against any contributory of the company in respect of any
debt of the company, except by leave of the court, and subject to such terms as the court may
impose.

249 Repealed by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings) Order
2009/1941 Sch.1 para.76(5) (October 1, 2009: repeal has effect subject to transitional provisions specified in S
2009/1941 art.8)
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Commencement

PtV s 228: Junel, 1991

229.— Provisionsof thisPart to be cumulative.

(1) The provisions of this Part with respect to unregistered companies are in addition to and not
in restriction of any provisionsin Part 1V with respect to winding up companies by the court; and
the court or liquidator may exercise any powersor do any act in the case of unregistered companies
which might be exercised or done by it or him in winding up [companies registered under the
Companies Act 2006 in England and Wales or Scotland]®® .

@[..1*

Commencement

PtV s 229(1)-(2): Junel, 1991

PART VI

MISCELLANEOUS PROVISIONSAPPLYING TO COMPANIESWHICH ARE
INSOLVENT OR IN LIQUIDATION

Office-holders

230.— Holdersof officeto be qualified insolvency practitioners.

@[..1*

(2) Where an administrative receiver of a company is appointed, he must be a person who is so
qualified.

(3) Where acompany goes into liquidation, the liquidator must be a person who is so qualified.
(4) Where aprovisional liquidator is appointed, he must be a person who is so qualified.

(5) Subsections(3) and (4) are without prejudice to any enactment under which the official receiver
Isto be, or may be, liquidator or provisional liquidator.

250 Words substituted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.76(6)(a) (October 1, 2009: substitution has effect subject to transitional provisions
specified in S| 2009/1941 art.8)

Repealed by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings) Order
2009/1941 Sch.1 para.76(6)(b) (October 1, 2009: repeal has effect subject to transitional provisions specified in
Sl 2009/1941 art.8)

252 Repealed subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40 Sch.26
para.l (September 15, 2003: repeal has effect as Sl 2003/2093 subject to transitional provisions specified in Sl
2003/2093 art.3)

251
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Commencement

Pt VI s. 230(1)-(5): Junel, 1991

231.— Appointment to office of two or more persons.

(1) This section applies if an appointment or nomination of any person to the office of [...] *

administrative receiver, liquidator or provisional liquidator—
(@) relatesto more than one person, or
(b) hasthe effect that the office is to be held by more than one person.

(2) The appointment or nomination shall declare whether any act required or authorised under
any enactment to be doneby the [...] ** administrative receiver, liquidator or provisional liquidator
Is to be done by all or any one or more of the persons for the time being holding the office in
question.

Commencement
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232. Validity of office-holder's acts.
The acts of an individual as [...] ® administrative receiver, liquidator or provisional liquidator
of acompany are valid notwithstanding any defect in his appointment, nomination or qualifications.

Commencement
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Management by administrators, liquidators, etc.

233.— Suppliesof gas, water, electricity, etc.

(1) Thissection appliesin the case of a company where—
[ (8 thecompany enters administration, or ]*°
(b) an administrative receiver is appointed, or

[ (ba) amoratorium under section 1A isin force, or, 1

253 \Words repealed subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40
Sch.26 para.l (September 15, 2003: repeal has effect as SI 2003/2093 subject to transitional provisions specified
in Sl 2003/2093 art.3)

%4 \Words repealed subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40
Sch.26 para.l (September 15, 2003: repeal has effect as SI 2003/2093 subject to transitional provisions specified
in Sl 2003/2093 art.3)

255 substituted subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40 Sch.17
para.22(a) (September 15, 2003: substitution has effect subject to transitional provisions specified in S| 2003/2093
art.3)
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(c) avoluntary arrangement [approved under Part 11% | has taken effect, or

(d) the company goesinto liquidation, or

(e) aprovisiona liquidator is appointed;
and “the office-holder” means the administrator, the administrative receiver, [the nominee,]*® the
supervisor of the voluntary arrangement, the liquidator or the provisional liquidator, as the case
may be.

(2) If arequest is made by or with the concurrence of the office-holder for the giving, after the
effective date, of any of the supplies mentioned in the next subsection, the supplier—
(@ may make it a condition of the giving of the supply that the office-holder personally
guarantees the payment of any charges in respect of the supply, but
(b) shall not make it a condition of the giving of the supply, or do anything which has the
effect of making it a condition of the giving of the supply, that any outstanding chargesin
respect of a supply given to the company before the effective date are paid.

(3) The suppliesreferred to in subsection (2) are—

[ (8 asupply of gas by agas supplier within the meaning of Part | of the Gas Act 1986:
] 259

[ (b) asupply of electricity by an electricity supplier within the meaning of Part | of the
Electricity Act 1989, 1**

(c) asupply of water by [awater undertaker]®®" or, in Scotland, [Scottish Water]** |

[ (d a supply of communications services by a provider of a public electronic
communications service. 1%

(4) “Theeffectivedate’ for the purposes of this section iswhichever isapplicable of thefollowing
dates—
[ (8 the date on which the company entered administration, ]***
(b) the date on which the administrative receiver was appointed (or, if he was appointed
in succession to another administrative receiver, the date on which the first of his
predecessors was appointed),

2% Added by Insolvency Act 2000 c. 39 Sch.1 para.8(2)(a) (January 1, 2003 subject to transitional provisions specified
in Sl 2002/2711 arts.3-5)

257 Words substituted by Insolvency Act 2000 c. 39 Sch.1 para.8(2)(b) (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)

2% Wordsinserted by Insolvency Act 2000 c. 39 Sch.1 para.8(2)(c) (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)

%9 substituted by Gas Act 1995 c. 45 Sch.4 para.14(1) (March 1, 1996)

260 gubstituted by UtilitiesAct 2000 c. 27 Sch.6(111) para.47(2)(a) (October 1, 2001 subject to transitional provisions
as specified in S| 2001/3266 arts 3-20)

%1 Words substituted by Water Act 1989 (c.15), s. 190, Sch. 25 para. 78(1)(withss. 58(7), 101(1), 141(6),
160(1)(2)(4),163, 189(4)\u2013(10), 193(1), Sch. 26 paras. 3(1)(2), 17, 40(4), 57(6), 58)

262 \Words substituted by Water Industry (Scotland) Act 2002 (Consequential Modifications) Order 2004/1822 Sch.1(1)
para.14(a) (July 14, 2004)

263 qubstituted by CommunicationsAct 2003 ¢. 21 Sch.17 para.82(2)(a) (July 25, 2003 subject to transitional provisions
specified in S| 2003/1900 art.3(1); December 29, 2003 being the date on which the transitional provisions cease
to have effect as specified in SI 2003/3142 art.3(2))

264 qubstituted subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40 Sch.17
para.22(b) (September 15, 2003: substitution has effect subject to transitional provisions specified in S| 2003/2093
art.3)
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[ (ba) the date on which the moratorium came into force, 1°*
266

(c) thedate on which the voluntary arrangement [took effect] = ,
(d) the date on which the company went into liquidation,
(e) the date on which the provisional liquidator was appointed

(5) Thefollowing appliesto expressions used in subsection (3)—

@-[...J*

(o) [...]*

©[..]*

[ (d) “communicationsservices do not include electronic communications servicesto the
extent that they are used to broadcast or otherwise transmit programme services (within the
meaning of the Communications Act 2003). ]

Commencement

Pt VI s. 233(1)-(5)(d): June 1, 1991

234.— Getting in the company's property.

(1) Thissection appliesin the case of a company where—

[ (8 thecompany enters administration, 1%

(b) an administrative receiver is appointed, or
(c) the company goesinto liquidation, or
(d) aprovisional liquidator is appointed;

and “the office-holder” means the administrator, the administrative receiver, the liquidator or the
provisional liquidator, as the case may be.

(2) Where any person has in his possession or control any property, books, papers or records to
which the company appears to be entitled, the court may require that person forthwith (or within
such period as the court may direct) to pay, deliver, convey, surrender or transfer the property,
books, papers or records to the office-holder.

265

266

267

268

269

270

271

Added by Insolvency Act 2000 c. 39 Sch.1 para.8(3)(a) (January 1, 2003 subject to transitional provisions specified
in Sl 2002/2711 arts.3-5)

Words substituted by Insolvency Act 2000 c. 39 Sch.1 para.8(3)(b) (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)

Repealed by GasAct 1995 c. 45 Sch.6 para.1 (March 1, 1996 as Sl 1996/218)

Repealed subject to transitional provisions as specified in S| 2001/3266 arts 3-20 by UtilitiesAct 2000 c. 27 Sch.8
para.1l (October 1, 2001: repeal has effect as SI 2001/3266 subject to transitional provisions as specified in S
2001/3266 arts 3-20)

Repealed by Water Industry (Scotland) Act 2002 (Conseguential Modifications) Order 2004/1822 Sch.1(1)
para.14(b) (July 14, 2004)
Substituted by CommunicationsAct 2003 c. 21 Sch.17 para.82(2)(b) (July 25, 2003 subject to transitional provisions

specified in S| 2003/1900 art.3(1); December 29, 2003 being the date on which the transitional provisions cease
to have effect as specified in SI 2003/3142 art.3(2))

Substituted subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40 Sch.17
para.23 (September 15, 2003: substitution has effect subject to transitional provisions specified in SI 2003/2093
art.3)
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(3) Where the office-holder—
(@) seizesor disposes of any property which is not property of the company, and
(b) at the time of seizure or disposal believes, and has reasonable grounds for believing,
that he is entitled (whether in pursuance of an order of the court or otherwise) to seize or
dispose of that property,

the next subsection has effect.

(4) Inthat case the office-holder—
(@) isnot liableto any person in respect of any loss or damage resulting from the seizure
or disposal except in so far as that loss or damage is caused by the office-holder's own
negligence, and
(b) hasalien onthe property, or the proceeds of itssale, for such expensesaswereincurred
In connection with the seizure or disposal.

Commencement

Pt VI s. 234(1)-(4)(b): Junel, 1991

235.— Duty to co-operate with office-holder.

(1) Thissection appliesasdoes section 234; and it also applies, in the case of acompany in respect
of which awinding-up order has been made by the court in England and Wales, asif referencesto
the office-holder included the official receiver, whether or not he is the liquidator.

(2) Each of the persons mentioned in the next subsection shall—
(@) giveto the office-holder such information concerning the company and its promotion,
formation, business, dealings, affairs or property as the office-holder may at any time after
the effective date reasonably require, and
(b) attend on the office-holder at such times as the latter may reasonably require.

(8) The persons referred to above are—
(@) thosewho are or have at any time been officers of the company,
(b) thosewho havetaken part in the formation of the company at any time within one year
before the effective date,
(c) those who are in the employment of the company, or have been in its employment
(including employment under a contract for services) within that year, and are in the
office-holder's opinion capable of giving information which he requires,
(d) thosewho are, or have within that year been, officersof, or in the employment (including
employment under a contract for services) of, another company which is, or within that
year was, an officer of the company in question, and
(e) inthe case of acompany being wound up by the court, any person who has acted as
administrator, administrative receiver or liquidator of the company.

(4) For the purposes of subsections (2) and (3), “the effective date” is whichever is applicable of
the following dates—
[ (8 thedate on which the company entered administration, |

272

212 gubstituted subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40 Sch.17
para.24 (September 15, 2003: substitution has effect subject to transitional provisions specified in S| 2003/2093
art.3)
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(b) the date on which the administrative receiver was appointed or, if he was appointed in
succession to another administrative receiver, the date on which thefirst of his predecessors
was appointed,

(c) thedate on which the provisional liquidator was appointed, and

(d) the date on which the company went into liquidation.

(5) If aperson without reasonable excuse fails to comply with any obligation imposed by this
section, heisliable to afine and, for continued contravention, to adaily default fine.

Commencement

Pt VI s. 235(1)-(5): Junel, 1991

236.— Inquiry into company's dealings, etc.

(1) Thissection applies as does section 234; and it also appliesin the case of acompany in respect
of which awinding-up order has been made by the court in England and Wales as if references to
the office-holder included the official receiver, whether or not he is the liquidator.

(2) The court may, on the application of the office-holder, summon to appear before it—
(@) any officer of the company,
(b) any person known or suspected to have in his possession any property of the company
or supposed to be indebted to the company, or
(c) any person whom the court thinks capable of giving information concerning the
promotion, formation, business, dealings, affairs or property of the company.

(3) The court may require any such person asis mentioned in subsection (2)(a) to (c) to submit an
affidavit to the court containing an account of his dealings with the company or to produce any
books, papers or other records in his possession or under his control relating to the company or the
matters mentioned in paragraph (c) of the subsection.

(4) Thefollowing appliesin a case where—
() aperson without reasonable excusefailsto appear before the court when heis summoned
to do so under this section, or
(b) there are reasonable grounds for believing that a person has absconded, or is about to
abscond, with aview to avoiding his appearance before the court under this section.

(5) The court may, for the purpose of bringing that person and anything in his possession before
the court, cause awarrant to be issued to a constable or prescribed officer of the court—

(@) for thearrest of that person, and

(b) fortheseizure of any books, papers, records, money or goodsin that person's possession.

(6) The court may authorise a person arrested under such a warrant to be kept in custody, and
anything seized under such a warrant to be held, in accordance with the rules, until that person is
brought before the court under the warrant or until such other time as the court may order.

Commencement

Pt VI s. 236(1)-(6): Junel, 1991
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Amendments Pending

Pt VI s. 236(3): words substituted by Legislative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18 art.
5(6)(a) (April 6, 2010: substitution has effect subject to transitional provisions specified in SI 2010/18 art.12(4))

Pt VI s 236(3A): added by Legidative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18 art. 5(6)(b)
(April 6, 2010: insertion has effect subject to transitional provisions specified in S| 2010/18 art.12(4))

237.— Court's enforcement power s under s. 236.

(1) If it appears to the court, on consideration of any evidence obtained under section 236 or this
section, that any person has in his possession any property of the company, the court may, on the
application of the office-holder, order that person to deliver the whole or any part of the property
to the office-holder at such time, in such manner and on such terms as the court thinksfit.

(2) If it appears to the court, on consideration of any evidence so obtained, that any person is
indebted to the company, the court may, on the application of the office-holder, order that person
to pay to the office-holder, at such time and in such manner as the court may direct, the whole or
any part of the amount due, whether in full discharge of the debt or otherwise, as the court thinks
fit.

(3) The court may, if it thinksfit, order that any person who if within the jurisdiction of the court
would be liable to be summoned to appear before it under section 236 or this section shall be

examined in any part of the United Kingdom where he may for the time being be, or in a place
outside the United Kingdom.

(4) Any person who appears or is brought before the court under section 236 or this section may
be examined on oath, either orally or (except in Scotland) by interrogatories, concerning the company
or the matters mentioned in section 236(2)(c).

Commencement

Pt VI s. 237(1)-(4): June 1, 1991

Adjustment of prior transactions (administration and liquidation)

238.— Transactionsat an undervalue (England and Wales).

(1) Thissection appliesin the case of a company where—
[ (8 thecompany enters administration, or ]*”
(b) the company goesinto liquidation;
and “the office-holder” means the administrator or the liquidator, as the case may be.

213 qubstituted subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40 Sch.17
para.25 (September 15, 2003: substitution has effect subject to transitional provisions specified in S| 2003/2093
art.3)
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(2) Where the company has at a relevant time (defined in section 240) entered into a transaction
with any person at an undervalue, the office-holder may apply to the court for an order under this
section.

(3) Subject as follows, the court shall, on such an application, make such order asit thinksfit for
restoring the position to what it would have been if the company had not entered into that transaction.

(4) For the purposes of this section and section 241, a company enters into a transaction with a
person at an undervalue if—
(@) the company makesagift to that person or otherwise entersinto atransaction with that
person on terms that provide for the company to receive no consideration, or
(b) the company entersinto atransaction with that person for a consideration the value of
which, in money or money'sworth, issignificantly lessthan the value, in money or money's
worth, of the consideration provided by the company.

(5) The court shall not make an order under this section in respect of atransaction at an undervalue
if it is satisfied—
(@) that the company which entered into the transaction did so in good faith and for the
purpose of carrying on its business, and
(b) that at thetimeit did so there were reasonable groundsfor believing that the transaction
would benefit the company.

Commencement

Pt VI s. 238(1)-(5)(b): June 1, 1991

239.— Preferences (England and Wales).
(1) Thissection applies as does section 238.

(2) Where the company has at a relevant time (defined in the next section, given a preference to
any person, the office-holder may apply to the court for an order under this section.

(3) Subject as follows, the court shall, on such an application, make such order asit thinksfit for
restoring the position to what it would have been if the company had not given that preference.

(4) For the purposes of this section and section 241, acompany gives a preferenceto aperson if—
(@) that person is one of the company's creditors or a surety or guarantor for any of the
company's debts or other liabilities, and
(b) the company does anything or suffers anything to be done which (in either case) has
the effect of putting that person into a position which, in the event of the company going
into insolvent liquidation, will be better than the position he would have been inif that thing
had not been done.

(5) The court shall not make an order under this section in respect of a preference given to any
person unless the company which gave the preference was influenced in deciding to give it by a
desire to produce in relation to that person the effect mentioned in subsection (4)(b).

(6) A company which has given a preference to a person connected with the company (otherwise
than by reason only of being itsemployee) at the time the preference was given is presumed, unless
the contrary isshown, to have been influenced in deciding to giveit by such adesire asismentioned
in subsection (5).
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(7) The fact that something has been done in pursuance of the order of a court does not, without
more, prevent the doing or suffering of that thing from constituting the giving of a preference.

Commencement

Pt VI s. 239(1)-(7): Junel, 1991

240.— “Relevant time” under ss. 238, 239.

(1) Subject to the next subsection, the time at which a company enters into a transaction at an
undervalue or givesapreferenceisarelevant timeif the transaction isentered into, or the preference
given—
(@ inthe case of atransaction at an undervalue or of a preference which is given to a
person who is connected with the company (otherwise than by reason only of being its
employee), at atime in the period of 2 years ending with the onset of insolvency (which
expression is defined below),
(b) inthe case of a preference which is not such a transaction and is not so given, at a
time in the period of 6 months ending with the onset of insolvency, [...]
[ (¢) ineither case, at atime between the making of an administration application in respect
of the company and the making of an administration order on that application, and
(d) ineither case, at atime between the filing with the court of acopy of notice of intention
to appoint an administrator under paragraph 14 or 22 of Schedule B1 and the making of an
appointment under that paragraph. 17

(2) Where a company enters into a transaction at an undervalue or gives a preference at a time
mentioned in subsection (1)(a) or (b), that timeisnot arelevant time for the purpose of section 238
or 239 unless the company—
(@) isat that time unable to pay its debts within the meaning of section 123 in Chapter VI
of Part 1V, or
(b) becomes unable to pay its debts within the meaning of that section in consequence of
the transaction or preference;
but the requirements of this subsection are presumed to be satisfied, unless the contrary is shown,
in relation to any transaction at an undervalue which is entered into by a company with a person
who is connected with the company.

(3) For the purposes of subsection (1), the onset of insolvency is—
[ (8 inacasewheresection 238 or 239 applies by reason of an administrator of acompany
being appointed by administration order, the date on which the administration application
IS made,
(b) inacasewhere section 238 or 239 applies by reason of an administrator of acompany
being appointed under paragraph 14 or 22 of Schedule B1 following filing with the court

2" \Word repealed subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40
Sch.26 para.l (September 15, 2003: repeal has effect as SI 2003/2093 subject to transitional provisions specified
in Sl 2003/2093 art.3)

2 5,240(1)(c)-(d) substituted for s.240(1)(c) subject to transitional provisions specified in SI 2003/2093 art.3 by
Enterprise Act 2002 c. 40 Sch.17 para.26(2) (September 15, 2003: substitution has effect subject to transitional
provisions specified in S| 2003/2093 art.3)
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of a copy of a notice of intention to appoint under that paragraph, the date on which the
copy of the noticeisfiled,

(c) inacasewhere section 238 or 239 applies by reason of an administrator of acompany
being appointed otherwise than as mentioned in paragraph (a) or (b), the date on which the
appointment takes effect,

(d) inacasewhere section 238 or 239 applies by reason of acompany going into liquidation
either following conversion of administration into winding up by virtue of Article 37 of the
EC Regulation or at the time when the appointment of an administrator ceasesto have effect,
the date on which the company entered administration (or, if relevant, the date on which
the application for the administration order was made or a copy of the notice of intention
to appoint was filed), and

(e) inacasewhere section 238 or 239 applies by reason of acompany going into liquidation
at any other time, the date of the commencement of the winding up. 1"

Commencement

Pt VI s. 240(1)-(3)(b): June 1, 1991

241 — Ordersunder ss. 238, 239.

(1) Without prejudice to the generality of sections 238(3) and 239(3), an order under either of
those sections with respect to a transaction or preference entered into or given by a company may
(subject to the next subsection)—
(@) require any property transferred as part of the transaction, or in connection with the
giving of the preference, to be vested in the company,
(b) requireany property to be so vested if it representsin any person's handsthe application
either of the proceeds of sale of property so transferred or of money so transferred,
(c) release or discharge (in whole or in part) any security given by the company,
(d) require any person to pay, in respect of benefits received by him from the company,
such sumsto the office-holder as the court may direct,
(e) provide for any surety or guarantor whose obligations to any person were released or
discharged (in whole or in part) under the transaction, or by the giving of the preference,
to be under such new or revived obligations to that person as the court thinks appropriate,
(f) provide for security to be provided for the discharge of any obligation imposed by or
arising under the order, for such an obligation to be charged on any property and for the
security or charge to have the same priority as a security or charge released or discharged
(inwhole or in part) under the transaction or by the giving of the preference, and
(9) provide for the extent to which any person whose property is vested by the order in
the company, or on whom obligations are imposed by the order, is to be able to prove in
the winding up of the company for debts or other liabilities which arose from, or were
released or discharged (in whole or in part) under or by, the transaction or the giving of the
preference.

276 5,240(3)(a)-(€) substituted for 5.240(3)(a),(aa) and (b) subject to transitional provisions specified in S 2003/2093
art.3 by Enterprise Act 2002 c¢. 40 Sch.17 para.26(4) (September 15, 2003: substitution has effect subject to
transitional provisions specified in SI 2003/2093 art.3)
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(2) An order under section 238 or 239 may affect the property of, or impose any obligation on,
any person whether or not he is the person with whom the company in question entered into the
transaction or (as the case may be) the person to whom the preference was given; but such an
order—
(@ shal not prgudice any interest in property which was acquired from a person other
than the company and was acquired [in good faith and for value] *” , or prejudice any
interest deriving from such an interest, and
(b) shall not require a person who received a benefit from the transaction or preference
[in good faith and for value]*”’ to pay a sum to the office-holder, except where that person
was a party to the transaction or the payment isto be in respect of apreference given to that
person at a time when he was a creditor of the company.

[ (2A) Where a person has acquired an interest in property from a person other than the company
in question, or has received a benefit from the transaction or preference, and at the time of that
acquisition or receipt—
(@) hehad notice of the relevant surrounding circumstances and of the rel evant proceedings,
or
(b) he was connected with, or was an associate of, either the company in question or the
person with whom that company entered into the transaction or to whom that company gave
the preference,
then, unless the contrary is shown, it shall be presumed for the purposes of paragraph () or (asthe
case may be) paragraph (b) of subsection (2) that the interest was acquired or the benefit was

received otherwise than in good faith.
] 278

[ (3) For the purposes of subsection (2A)(a), the relevant surrounding circumstances are (as the
case may require)—
(@) thefact that the company in question entered into the transaction at an undervalue; or
(b) the circumstances which amounted to the giving of the preference by the company in
question;
and subsections (3A) to (3C) have effect to determine whether, for those purposes, a person has
notice of the relevant proceedings.

[ (3A) Where section 238 or 239 applies by reason of acompany's entering administration, a person
has notice of the relevant proceedings if he has notice that—
(@) anadministration application has been made,
(b) an administration order has been made,
(c) acopy of anotice of intention to appoint an administrator under paragraph 14 or 22 of
Schedule B1 has been filed, or
(d) notice of the appointment of an administrator has been filed under paragraph 18 or 29
of that Schedule.

] 279

21T \Words substituted by Insolvency (No. 2) Act 1994 c. 12 s.1(1) (July 26, 1994)
28 Added by Insolvency (No. 2) Act 1994 c. 12 s.1(2) (July 26, 1994)

219 qubstituted subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40 Sch.17
para.27(2) (September 15, 2003: substitution has effect subject to transitional provisions specified in S| 2003/2093
art.3)
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[ (3B) Where section 238 or 239 applies by reason of a company's going into liquidation at the
time when the appointment of an administrator of the company ceases to have effect, a person has
notice of the relevant proceedings if he has notice that—

(@) anadministration application has been made,

(b) an administration order has been made,

(c) acopy of anotice of intention to appoint an administrator under paragraph 14 or 22 of

Schedule B1 has been filed,

(d) notice of the appointment of an administrator has been filed under paragraph 18 or 29

of that Schedule, or

(e) the company has goneinto liquidation.
] 280

(3C) Inacase where section 238 or 239 applies by reason of the company in question going into

liquidation at any other time, a person has notice of the relevant proceedingsif he has notice—
(@) where the company goes into liquidation on the making of awinding-up order, of the
fact that the petition on which the winding-up order is made has been presented or of the
fact that the company has gone into liquidation;

o (b) inany other case, of the fact that the company has gone into liquidation.
]

(4) The provisions of sections 238 to 241 apply without prejudice to the availability of any other
remedy, even in relation to a transaction or preference which the company had no power to enter
into or give.

Commencement

Pt VI s. 241(1)-(4): Junel, 1991

242.— Gratuitous alienations (Scotland).

(1) Where this subsection applies and—
(@ the winding up of a company has commenced, an alienation by the company is
challengeable by—
(i) any creditor who isacreditor by virtue of adebt incurred on or before the date
of such commencement, or
(it) theliquidator;
(b) [acompany enters administration]
by the administrator.

282

, an alienation by the company is challengeable

(2) Subsection (1) applies where—

280 gubstituted subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40 Sch.17
para.27(3) (September 15, 2003: substitution has effect subject to transitional provisions specified in S| 2003/2093
art.3)

%L 5.241(3), (3A), (3B) and (3C) s5.241(3) by Insolvency (No. 2) Act 1994 c. 12 s.1(3) (July 26, 1994)

282 \Words substituted subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40
Sch.17 para.28(2) (September 15, 2003: substitution has effect subject to transitional provisions specified in Sl
2003/2093 art.3)
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(@) by the aienation, whether before or after 1st April 1986 (the coming into force of
section 75 of the Bankruptcy (Scotland) Act 1985), any part of the company's property is
transferred or any claim or right of the company is discharged or renounced, and

(b) the aienation takes place on arelevant day.

(3) For the purposes of subsection (2)(b), the day on which an alienation takes place is the day on
which it becomes completely effectual; and in that subsection “relevant day” means, if the alienation
has the effect of favouring—
(@) aperson who is an associate (within the meaning of the Bankruptcy (Scotland) Act
1985) of the company, aday not earlier than 5 years before the date on which—
(i) thewinding up of the company commences, or
(i) asthe case may be, [the company enters administration]
(b) any other person, aday not earlier than 2 years before that date.

283 - or

(4) On achallenge being brought under subsection (1), the court shall grant decree of reduction
or for such restoration of property to the company's assets or other redress as may be appropriate;
but the court shall not grant such adecreeif the person seeking to uphold the alienation establishes—
(@) that immediately, or at any other time, after the alienation the company's assets were
greater than itsliabilities, or
(b) that the alienation was made for adequate consideration, or
(c) that the alienation—
(i) wasabirthday, Christmas or other conventional gift, or
(i) was agift made, for a charitable purpose, to a person who is not an associate
of the company,
which, having regard to all the circumstances, it was reasonable for the company to make:

Provided that this subsection is without prejudice to any right or interest acquired in good
faith and for value from or through the transferee in the alienation.

(5) Insubsection (4) above, “ charitable purpose” means any charitable, benevolent or philanthropic
purpose, whether or not it is charitable within the meaning of any rule of law.

(6) For the purposes of the foregoing provisions of this section, an alienation in implementation
of a prior obligation is deemed to be one for which there was no consideration or no adequate
consideration to the extent that the prior obligation was undertaken for no consideration or no
adequate consideration.

(7) A liguidator and an administrator have the same right as a creditor has under any rule of law
to challenge an alienation of a company made for no consideration or no adequate consideration.

(8) Thissection appliesto Scotland only.

Commencement
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283 \Words substituted subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40
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243.— Unfair preferences (Scotland).

(1) Subject to subsection (2) below, subsection (4) below applies to a transaction entered into by
a company, whether before or after 1st April 1986, which has the effect of creating a preferencein
favour of acreditor to the prejudice of the general body of creditors, being a preference created not
earlier than 6 months before the commencement of the winding up of the company or [the company
enters administration] ® .

(2) Subsection (4) below does not apply to any of the following transaction—
(@) atransaction in the ordinary course of trade or business;
(b) apayment in cash for a debt which when it was paid had become payable, unless the
transaction was collusive with the purpose of prejudicing the general body of creditors;
(c) atransaction whereby the parties to it undertake reciprocal obligations (whether the
performance by the parties of their respective obligations occurs at the same time or at
different times) unless the transaction was collusive as aforesaid,
(d) thegranting of amandate by acompany authorising an arrestee to pay over the arrested
funds or part thereof to the arrester where—
(i) there has been a decree for payment or awarrant for summary diligence, and
(if) the decree or warrant has been preceded by an arrestment on the dependence
of the action or followed by an arrestment in execution.

(3) For the purposes of subsection (1) above, the day on which a preference was created is the day
on which the preference became completely effectual.

(4) A transaction to which this subsection appliesis challengeable by—
(@) inthe case of awinding up—
(i) any creditor who isacreditor by virtue of adebt incurred on or before the date
of commencement of the winding up, or
(it) theliquidator; and
(b) [where the company has entered administration] ®* , the administrator.

(5) On a chalenge being brought under subsection (4) above, the court, if satisfied that the
transaction challenged is atransaction to which this section applies, shall grant decree of reduction
or for such restoration of property to the company's assets or other redress as may be appropriate:

Provided that this subsection is without prejudice to any right or interest acquired in good
faith and for value from or through the creditor in whose favour the preference was created.

(6) A liguidator and an administrator have the same right as a creditor has under any rule of law
to challenge a preference created by a debtor.

(7) Thissection appliesto Scotland only.

Commencement
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244 — Extortionate credit transactions.

(1) This section applies as does section 238, and where the company is, or has been, a party to a
transaction for, or involving, the provision of credit to the company.

(2) The court may, on the application of the office-holder, make an order with respect to the
transaction if the transaction is or was extortionate and was entered into in the period of 3 years

ending with [the day on which the company entered administration or went into liquidation] .

(3) For the purposesof this section atransaction isextortionate if, having regard to the risk accepted
by the person providing the credit—
(@) thetermsof it are or were such asto require grossly exorbitant payments to be made
(whether unconditionally or in certain contingencies) in respect of the provision of the
credit, or
(b) it otherwise grossly contravened ordinary principles of fair dealing;
and it shall be presumed, unless the contrary is proved, that a transaction with respect to which an
application is made under this section is or, as the case may be, was extortionate.

(4) An order under this section with respect to any transaction may contain such one or more of
the following as the court thinksfit, that is to say—
(@) provision setting aside the whole or part of any obligation created by the transaction,
(b) provision otherwise varying the terms of the transaction or varying the terms on which
any security for the purposes of the transaction is held,
(c) provision requiring any person who is or was a party to the transaction to pay to the
office-holder any sums paid to that person, by virtue of the transaction, by the company,
(d) provision requiring any person to surrender to the office-holder any property held by
him as security for the purposes of the transaction,
(e) provision directing accounts to be taken between any persons.

(5) The powersconferred by this section are exercisablein relation to any transaction concurrently
with any powers exercisablein relation to that transaction asatransaction at an undervalue or under
section 242 (gratuitous alienations in Scotland).

Commencement

Pt VI s. 244(1)-(5): Junel, 1991

245.— Avoidance of certain floating charges.

(1) This section applies as does section 238, but applies to Scotland as well as to England and
Wales.

(2) Subject as follows, a floating charge on the company's undertaking or property created at a
relevant time isinvalid except to the extent of the aggregate of —
(@) thevaue of so much of the consideration for the creation of the charge as consists of
money paid, or goods or services supplied, to the company at the sametime as, or after, the
creation of the charge,

28 \Words substituted subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40
Sch.17 para.30 (September 15, 2003: substitution has effect subject to transitional provisions specified in Sl
2003/2093 art.3)
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(b) thevalue of so much of that consideration as consists of the discharge or reduction, at
the same time as, or after, the creation of the charge, of any debt of the company, and

(c) theamount of suchinterest (if any) asis payable on the amount falling within paragraph
(@) or (b) in pursuance of any agreement under which the money was so paid, the goods or
services were so supplied or the debt was so discharged or reduced.

(3) Subject to the next subsection, the time at which afloating charge is created by a company is
arelevant time for the purposes of this section if the charge is created—

(@) inthe case of acharge which is created in favour of a person who is connected with
the company, at atimein the period of 2 years ending with the onset of insolvency,

(b) inthe case of acharge whichiscreated in favour of any other person, at atimein the
period of 12 months ending with the onset of insolvency, [...] *'

[ (¢) ineither case, at atime between the making of an administration application in respect
of the company and the making of an administration order on that application, or

(d) ineither case, at atime between the filing with the court of acopy of notice of intention
to appoint an administrator under paragraph 14 or 22 of Schedule B1 and the making of an
appointment under that paragraph. 1°%

(4) Where acompany creates a floating charge at a time mentioned in subsection (3)(b) and the
person in favour of whom the chargeis created is not connected with the company, that timeis not
arelevant time for the purposes of this section unless the company—

(@) isat that time unable to pay its debts within the meaning of section 123 in Chapter VI
of Part 1V, or

(b) becomes unable to pay its debts within the meaning of that section in consequence of
the transaction under which the charge is created.

(5) For the purposes of subsection (3), the onset of insolvency is—

[ (3) inacasewherethissection applies by reason of an administrator of acompany being
appointed by administration order, the date on which the administration application is made,
(b) inacase where this section applies by reason of an administrator of a company being
appointed under paragraph 14 or 22 of Schedule B1 following filing with the court of a
copy of notice of intention to appoint under that paragraph, the date on which the copy of
the noticeisfiled,

(c) inacasewhere this section applies by reason of an administrator of a company being
appointed otherwise than as mentioned in paragraph (a) or (b), the date on which the
appointment takes effect, and

(d) inacasewherethis section applies by reason of acompany going into liquidation, the
date of the commencement of the winding up. 1°*°

287 \Word repealed subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40
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(6) For the purposes of subsection (2)(a) the value of any goods or services supplied by way of
consideration for afloating charge is the amount in money which at the time they were supplied
could reasonably have been expected to be obtained for supplying the goods or services in the
ordinary course of business and on the same terms (apart from the consideration) asthose on which
they were supplied to the company.

Commencement

Pt VI s. 245(1)-(6): June 1, 1991

246.— Unenforceability of liens on books, etc.

(1) Thissection appliesin the case of a company where—

[ (8 thecompany enters administration, or ]**

(b) the company goesinto liquidation, or

(c) aprovisiona liquidator is appointed;
and “the office-holder” means the administrator, the liquidator or the provisional liquidator, asthe
case may be.

(2) Subject asfollows, alien or other right to retain possession of any of the books, papers or other
records of the company is unenforceable to the extent that its enforcement would deny possession
of any books, papers or other records to the office-holder.

(3) Thisdoes not apply to alien on documents which give atitle to property and are held as such.

Commencement

Pt VI s. 246(1)-(3): Junel, 1991

PART VII

INTERPRETATION FOR FIRST GROUP OF PARTS

247— *“lInsolvency” and “go into liquidation”.

(1) In this Group of Parts, except in so far as the context otherwise requires, “insolvency”, in
relation to a company, includes the approva of a voluntary arrangement under Part | , [or the

appointment of an administrator or administrative receiver]*" .

(2) For the purposes of any provision in this Group of Parts, a company goes into liquidation if it
passes a resolution for voluntary winding up or an order for its winding up is made by the court at
atime when it has not already gone into liquidation by passing such aresolution.

20 qubstituted subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40 Sch.17
para.32 (September 15, 2003: substitution has effect subject to transitional provisions specified in SI 2003/2093
art.3)

21 Words substituted subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40
Sch.17 para.33(2) (September 15, 2003: substitution has effect subject to transitional provisions specified in Sl
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[ (3) Thereferenceto aresolution for voluntary winding up in subsection (2) includes areference
to aresolution which is deemed to occur by virtue of—
(@) paragraph 83(6)(b) of Schedule B1, or
(b) an order made following conversion of administration or avoluntary arrangement into
winding up by virtue of Article 37 of the EC Regulation.

] 292

Commencement

Pt VIl s. 247(1)-(2): June 1, 1991

248. “Secured creditor”, etc.
In this Group of Parts, except in so far as the context otherwise requires—
(@) “secured creditor”, in relation to a company, means a creditor of the company who
holdsin respect of hisdebt asecurity over property of the company, and “ unsecured creditor”
Isto be read accordingly; and
(b) “security” means—
(i) inrelation to England and Wales, any mortgage, charge, lien or other security,
and
(@it) in relation to Scotland, any security (whether heritable or moveable), any
floating charge and any right of lien or preference and any right of retention (other
than aright of compensation or set off).

Commencement

Pt VIl s. 248(a)-(b)(ii): June 1, 1991

249. *“Connected” with a company.
For the purposes of any provision in this Group of Parts, a person is connected with a company
if—
(@) heisadirector or shadow director of the company or an associate of such a director
or shadow director, or
(b) heisan associate of the company;
and “associate” has the meaning given by section 435 in Part XV 111 of thisAct.

Commencement

Pt VIl s. 249(a)-(b): June 1, 1991

250. “Member” of a company
For the purposes of any provisionin this Group of Parts, aperson who isnot amember of acompany
but to whom shares in the company have been transferred, or transmitted by operation of law, is

292 gubstituted subject to transitional provisions specified in SI 2003/2093 art.3 by Enterprise Act 2002 c. 40 Sch.17
para.33(3) (September 15, 2003: substitution has effect subject to transitional provisions specified in S| 2003/2093
art.3)
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to be regarded as a member of the company, and references to amember or members areto beread
accordingly.

Commencement

Pt VIl s. 250: June 1, 1991

251. Expressionsused generally.
In this Group of Parts, except in so far as the context otherwise requires—

“administrative receiver” means —
(@) an administrative receiver as defined by section 29(2) in Chapter | of Part I11,
or
(b) areceiver appointed under section 51 in Chapter |1 of that Part in a case where
the whole (or substantially the whole) of the company's property is attached by the
floating charge;
[ “agent” does not include a person's counsel acting as such;
“books and papers’” and “books or papers’ includes accounts, deeds, writing and
documents; ] **
“businessday” meansany day other than a Saturday, a Sunday, Christmas Day, Good Friday
or aday which isabank holiday in any part of Great Britain;
“chattel leasing agreement” means an agreement for the bailment or, in Scotland, the hiring
of goods which is capable of subsisting for more than 3 months;
“contributory” has the meaning given by section 79;
[ “the court”, in relation to a company, means a court having jurisdiction to wind up the
company;]**
“director” includes any person occupying the position of director, by whatever name called,;
[ “document” includes summons, notice, order and other legal process, and registers;]**
“floating charge” means a charge which, as created, was a floating charge and includes a
floating charge within section 462 of the Companies Act (Scottish floating charges);
[..] 295
[ “the Gazette” means—
(@) asrespects companies registered in England and Wales, the London Gazette;
(b) as respects companies registered in Scotland, the Edinburgh Gazette,
] 294
[ “officer”, in relation to abody corporate, includes a director, manager or secretary;]**
“the official rate’, in relation to interest, means the rate payable under section 189(4);
“prescribed” means prescribed by the rules,

293

294

295

Definitions inserted by Companies Act 2006 (Conseguential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.77(2) (October 1, 2009: insertion has effect subject to transitional provisions specified
in Sl 2009/1941 art.8)

Definition inserted by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para. 77(2) (October 1, 2009: insertion has effect subject to transitional provisions specified
in Sl 2009/1941 art.8)

Definition repealed by Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings)
Order 2009/1941 Sch.1 para.77(3) (October 1, 2009: repeal has effect subject to transitional provisions specified
in Sl 2009/1941 art.8)



Insolvency Act 1986 Page 163

“receiver”, in the expression “receiver or manager”, does not include a receiver appointed
under section 51 in Chapter Il of Part 111;
“retention of title agreement” means an agreement for the sale of goodsto acompany, being
an agreement—
(@) which does not constitute a charge on the goods, but
(b) under which, if the seller is not paid and the company is wound up, the seller
will have priority over all other creditors of the company as respects the goods or
any property representing the goods;
“the rules” means rules under section 411 in Part XV; and
“shadow director”, in relation to a company, means a person in accordance with whose
directions or instructions the directors of the company are accustomed to act (but so that a
person isnot deemed a shadow director by reason only that the directors act on advice given
by him in a professional capacity);

@-(0) [...1*°

Commencement

Pt VII s. 251 definition of "administrative receiver”- definition of "shadow director": June 1, 1991

[ PART 7A

DEBT RELIEF ORDERS

] 297

298

[Preliminary]

[251A Debt relief orders

(1) Anindividual who is unable to pay his debts may apply for an order under this Part (“a debt
relief order”) to be made in respect of his qualifying debts.
(2) InthisPart “qualifying debt” means (subject to subsection (3)) a debt which—
(@) isfor aliquidated sum payable either immediately or at some certain future time; and
(b) isnot an excluded debt.
() A debt isnot aqualifying debt to the extent that it is secured.

(4) InthisPart “excluded debt” means adebt of any description prescribed for the purposes of this
subsection.

2% \Words repealed by CompaniesAct 2006 (Consequential Amendments, Transitional Provisions and Savings) Order
2009/1941 Sch.1 para.77(4) (October 1, 2009: repeal has effect subject to transitional provisions specified in S
2009/1941 art.8)
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] 299

300

[Applications for a debt relief order]

[251B Making of application

(1) Anapplicationfor adebt relief order must be made to the official receiver through an approved
intermediary.

(2) The application must include—
(@) alist of the debtsto which the debtor is subject at the date of the application, specifying
the amount of each debt (including any interest, penalty or other sum that has become
payable in relation to that debt on or before that date) and the creditor to whom it is owed,;
(b) detailsof any security held in respect of any of those debts; and
(c) such other information about the debtor's affairs (including his creditors, debts and
liabilities and his income and assets) as may be prescribed.

(3) Therules may make further provision asto—
(@) theform of an application for adebt relief order;
(b) the manner in which an application isto be made; and
(c) information and documents to be supplied in support of an application.

(4) For the purposes of this Part an application is not to be regarded as having been made until—
(@) the application has been submitted to the official receiver; and
(b) any feerequired in connection with the application by an order under section 415 has

been paid to such person as the order may specify.
] 301

[251C Duty of official receiver to consider and deter mine application
(1) Thissection applies where an application for adebt relief order is made.

(2) The official receiver may stay consideration of the application until he has received answers
to any queries raised with the debtor in relation to anything connected with the application.

(3) Theofficial receiver must determine the application by—
(@) deciding whether to refuse the application;
(b) if he doesnot refuse it, by making a debt relief order in relation to the specified debts
he is satisfied were qualifying debts of the debtor at the application date;
but he may only refusethe application if heisauthorised or required to do so by any of thefollowing
provisions of this section.

(4) The official receiver may refuse the application if he considers that—

29 Added by Tribunal's, Courts and Enforcement Act 2007 c. 15 Sch.17 para.1 (February 24, 2009: 24 February, 2009
for the purpose of making rules, regulations and orders; 6 April, 2009 otherwise)

30 Added by Tribunals, Courts and Enforcement Act 2007 c. 15 Sch.17 para.1 (February 24, 2009: 24 February, 2009
for the purpose of making rules, regulations and orders; 6 April, 2009 otherwise)

301 Added by Tribunals, Courts and Enforcement Act 2007 c. 15 Sch.17 para.1 (February 24, 2009: 24 February, 2009
for the purpose of making rules, regulations and orders; 6 April, 2009 otherwise)
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(@) the application does not meet all the requirements imposed by or under section 251B;
(b) any queries raised with the debtor have not been answered to the satisfaction of the
official receiver within such time as he may specify when they are raised,

(c) thedebtor has made any false representation or omission in making the application or
on supplying any information or documents in support of it.

(5) The official receiver must refuse the application if heis not satisfied that—
(@) thedebtor isan individual who isunable to pay his debts,
(b) atleast one of the specified debtswas a qualifying debt of the debtor at the application
date;
(c) each of the conditions set out in Part 1 of Schedule 4ZA is met.

(6) Theofficial receiver may refusethe application if heisnot satisfied that each condition specified
in Part 2 of Schedule 4ZA is met.

(7) If the official receiver refuses an application he must give reasons for his refusal to the debtor
in the prescribed manner.
(8) Inthis section “specified debt” means a debt specified in the application.

] 302

[251D Presumptions applicableto the deter mination of an application

(1) Thefollowing presumptions areto apply to the determination of an application for adebt relief
order.

(2) The official receiver must presume that the debtor is an individual who is unable to pay his
debts at the determination date if—
(@) that appears to the officia receiver to be the case at the application date from the
information supplied in the application and he has no reason to believe that the information
supplied isincomplete or inaccurate; and
(b) he has no reason to believe that, by virtue of a change in the debtor's financia
circumstances since the application date, the debtor may be able to pay his debts.

(3) The official receiver must presume that a specified debt (of the amount specified in the

application and owed to the creditor so specified) is a qualifying debt at the application date if—
() that appearsto him to be the case from the information supplied in the application; and
(b) he hasno reason to believe that the information supplied isincomplete or inaccurate.

(4) Theofficial receiver must presume that the condition specified in paragraph 1 of Schedule 4ZA
Ismet if—
(@) that appearsto him to be the case from the information supplied in the application;
(b) any prescribed verification checks relating to the condition have been made; and
(c) bhehas no reason to believe that the information supplied isincomplete or inaccurate.

(5) Theofficia receiver must presume that any other condition specified in Part 1 or 2 of Schedule
4ZA ismet if—

302 Added by Tribunals, Courts and Enforcement Act 2007 c. 15 Sch.17 para.1 (February 24, 2009: 24 February, 2009
for the purpose of making rules, regulations and orders; 6 April, 2009 otherwise)
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() that appearsto himto have been the case as at the application date from the information
supplied in the application and he has no reason to believe that the information supplied is
incomplete or inaccurate;

(b) any prescribed verification checks relating to the condition have been made; and

(c) he has no reason to believe that, by virtue of a change in circumstances since the
application date, the condition may no longer be met.

(6) Referencesin thissection toinformation supplied inthe application includeinformation supplied
to the official receiver in support of the application.
(7) Inthis section “specified debt” means a debt specified in the application.

] 303

[Making and effect of debt relief order]®*

[251E Making of debt relief orders

(1) This section applies where the official receiver makes a debt relief order on determining an
application under section 251C.

(2) The order must be made in the prescribed form.

(3) Theorder must includealist of the debtswhich the official receiver is satisfied were qualifying
debts of the debtor at the application date, specifying the amount of the debt at that time and the
creditor to whom it was then owed.

(4) The official receiver must—
(@) giveacopy of the order to the debtor; and
(b) make an entry for the order in the register containing the prescribed information about
the order or the debtor.

(5) Therulesmay make provision asto other stepsto be taken by the official receiver or the debtor
on the making of the order.

(6) Thosestepsmay includein particular notifying each creditor to whom aqualifying debt specified
in the order is owed of—

(@) themaking of the order and its effect,

(b) the grounds on which a creditor may object under section 251K, and

(c) any other prescribed information.

(7) InthisPart the date on which an entry relating to the making of a debt relief order isfirst made

in the register isreferred to as “the effective date”.
] 305

303 Added by Tribunals, Courts and Enforcement Act 2007 c. 15 Sch.17 para.1 (February 24, 2009: 24 February, 2009
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[251F Effect of debt relief order on other debt management arrangements

(1) Thissection appliesif—
(@) adebt relief order is made, and
(b) immediately before the order is made, other debt management arrangements are in
force in respect of the debtor.

(2) The other debt management arrangements cease to be in force when the debt relief order is
made.

(3) Inthissection “other debt management arrangements’ means—
(@) anadministration order under Part 6 of the County Courts Act 1984;
(b) an enforcement restriction order under Part 6A of that Act;
(c) adebt repayment plan arranged in accordance with a debt management schemethat is
approved under Chapter 4 of Part 5 of the Tribunals, Courts and Enforcement Act 2007.

] 306

[251G Moratorium from qualifying debts

(1) A moratorium commences on the effective date for a debt relief order in relation to each
qualifying debt specified in the order (“a specified qualifying debt”).

(2) During the moratorium, the creditor to whom a specified qualifying debt is owed—
(@) hasno remedy in respect of the debt, and
(b) may not—
(i) commence acreditor's petition in respect of the debt, or
(if) otherwise commence any action or other legal proceedings against the debtor
for the debt,
except with the permission of the court and on such terms as the court may impose.

(3) If on the effective date a creditor to whom a specified qualifying debt is owed has any such
petition, action or other proceeding as mentioned in subsection (2)(b) pending in any court, the
court may—

(@) stay the proceedings on the petition, action or other proceedings (as the case may be),

or

(b) alow them to continue on such terms as the court thinks fit.

(4) Insubsection (2)(a) and (b) references to the debt include a reference to any interest, penalty
or other sum that becomes payable in relation to that debt after the application date.

(5) Nothinginthissection affectstheright of asecured creditor of the debtor to enforce his security.
] 307

3% Added by Tribunals, Courts and Enforcement Act 2007 c. 15 Sch.17 para.1 (February 24, 2009: 24 February, 2009
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[251H The moratorium period

(1) The moratorium relating to the qualifying debts specified in a debt relief order continues for
the period of one year beginning with the effective date for the order, unless-
(@) the moratorium terminates early; or
(b) the moratorium period is extended by the official receiver under this section or by the
court under section 251M.

(2) The official receiver may only extend the moratorium period for the purpose of—
(@) carrying out or completing an investigation under section 251K
(b) taking any action he considers necessary (whether as a result of an investigation or
otherwise) in relation to the order; or
(c) in a case where he has decided to revoke the order, providing the debtor with the
opportunity to make arrangements for making payments towards his debts.

(3) The official recelver may not extend the moratorium period for the purpose mentioned in
subsection (2)(a) without the permission of the court.

(4) The officia receiver may not extend the moratorium period beyond the end of the period of
three months beginning after the end of the initial period of one year mentioned in subsection (1).

(5) The moratorium period may be extended more than once, but any extension (whether by the
official receiver or by the court) must be made before the moratorium would otherwise end.

(6) Referencesin this Part to a moratorium terminating early areto its terminating before the end
of what would otherwise be the moratorium period, whether on the revocation of the order or by

virtue of any other enactment.
] 308

[2511 Dischargefrom qualifying debts

(1) Subject asfollows, at the end of the moratorium applicable to a debt relief order the debtor is
discharged from all the qualifying debts specified in the order (including all interest, penalties and
other sums which may have become payable in relation to those debts since the application date).

(2) Subsection (1) does not apply if the moratorium terminates early.

() Subsection (1) does not apply in relation to any qualifying debt which the debtor incurred in
respect of any fraud or fraudulent breach of trust to which the debtor was a party.

(4) Thedischarge of the debtor under subsection (1) does not release any other person from—
(@) any liability (whether as partner or co-trustee of the debtor or otherwise) from which
the debtor is released by the discharge; or
(b) any liability as surety for the debtor or as a person in the nature of such a surety.

(5) If the order isrevoked by the court under section 251M after the end of the moratorium period,
the qualifying debts specified in the order shall (so far as practicable) be treated as though subsection
(1) had never applied to them.

308 Added by Tribunals, Courts and Enforcement Act 2007 c. 15 Sch.17 para.1 (February 24, 2009: 24 February, 2009
for the purpose of making rules, regulations and orders; 6 April, 2009 otherwise)
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] 309

[Duties of debtor]**

[251J Providing assistanceto official receiver etc

(1) Thedutiesin this section apply to a debtor at any time after the making of an application by
him for a debt relief order.

(2) The debtor must—

(@) giveto the official receiver such information asto his affairs,

(b) attend on the official receiver at such times, and

(c) do al such other things,
as the official receiver may reasonably require for the purpose of carrying out his functions in
relation to the application or, as the case may be, the debt relief order made as a result of the
application.

(3) The debtor must notify the official receiver as soon as reasonably practicable if he becomes
aware of—
(@) any error in, or omission from, the information supplied to the official receiver in, or
in support of, the application;
(b) any change in his circumstances between the application date and the determination
date that would affect (or would have affected) the determination of the application.

(4) The duties under subsections (2) and (3) apply after (as well as before) the determination of
the application, for aslong asthe official receiver isableto exercise functions of the kind mentioned
in subsection (2).

(5) If adebt relief order is made as aresult of the application, the debtor must notify the official
receiver as soon as reasonably practicable if—
(@) thereisanincreasein hisincome during the moratorium period applicableto the order;
(b) heacquires any property or any property is devolved upon him during that period;
(c) he becomes aware of any error in or omission from any information supplied by him
to the official receiver after the determination date.

(6) A notification under subsection (3) or (5) must give the prescribed particulars (if any) of the
matter being notified.

] 311
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[Objections, investigations and revocation] **2

[251K Objections and investigations

(1) Any person specified in adebt relief order as a creditor to whom a specified qualifying debt is
owed may object to—

(@) the making of the order;

(b) theinclusion of the debt in the list of the debtor's qualifying debts; or

(c) thedetails of the debt specified in the order.

(2) An objection under subsection (1) must be-
(@) made during the moratorium period relating to the order and within the prescribed
period for objections;
(b) made to the official receiver in the prescribed manner;
(c) based on aprescribed ground,;
(d) supported by any information and documents as may be prescribed,;
and the prescribed period mentioned in paragraph (a) must not be lessthan 28 days after the creditor
In question has been notified of the making of the order.

(3) Theofficial receiver must consider every objection made to him under this section.

(4) Theofficia receiver may—

(@) aspart of his consideration of an objection, or

(b) onhisown initiative,
carry out an investigation of any matter that appears to the official receiver to be relevant to the
making of any decision mentioned in subsection (5) in relation to a debt relief order or the debtor.

(5) The decisionsto which an investigation may be directed are—
(@) whether the order should be revoked or amended under section 251L;
(b) whether an application should be made to the court under section 251M; or
(c) whether any other steps should be taken in relation to the debtor.

(6) The power to carry out aninvestigation under this section is exercisable after (aswell asduring)
the moratorium relating to the order.

(7) The officia receiver may require any person to give him such information and assistance as
he may reasonably require in connection with an investigation under this section.

(8) Subject to anything prescribed in the rules as to the procedure to be followed in carrying out
an investigation under this section, an investigation may be carried out by the official receiver in

such manner as he thinks fit.
] 313
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[251L Power of official receiver to revoke or amend a debt relief order

(1) Theofficial receiver may revoke or amend adebt relief order during the applicable moratorium
period in the circumstances provided for by this section.

(2) The official receiver may revoke the order on the ground that—
(@) any information supplied to him by the debtor—
(i) in, or in support of, the application, or
(it) after the determination date,
was incomplete, incorrect or otherwise misleading;
(b) the debtor has failed to comply with a duty under section 251J;
(c) abankruptcy order has been made in relation to the debtor; or
(d) the debtor has made a proposal under Part 8 (or has notified the official receiver of his
intention to do so).

(3) Theofficial receiver may revokethe order on the ground that he should not have been sati sfied—
(@) that the debts specified in the order were qualifying debts of the debtor as at the
application date;

(b) that the conditions specified in Part 1 of Schedule 4ZA were met;
(c) that the conditions specified in Part 2 of that Schedule were met or that any failure to
meet such a condition did not prevent his making the order.

(4) The official receiver may revoke the order on the ground that either or both of the conditions
in paragraphs 7 and 8 of Schedule 4ZA (monthly surplus income and property) are not met at any
time after the order was made.

For this purpose those paragraphs are to be read as if references to the determination date were
references to the time in question.

(5) Wherethe official receiver decides to revoke the order, he may revoke it either—
(@ withimmediate effect, or
(b) with effect from such date (not more than three months after the date of the decision)
as he may specify.

(6) In considering when the revocation should take effect the official recelver must consider (in
the light of the grounds on which the decision to revoke was made and all the other circumstances
of the case) whether the debtor ought to be given the opportunity to make arrangements for making
payments towards his debts.

(7) If the order has been revoked with effect from a specified date the official receiver may, if he
thinks it appropriate to do so at any time before that date, revoke the order with immediate effect.

(8) Theofficial receiver may amend a debt relief order for the purpose of correcting an error in or
omission from anything specified in the order.

(9) But subsection (8) does not permit the official receiver to add any debtsthat were not specified
in the application for the debt relief order to the list of qualifying debts.

(10) Therulesmay make further provision asto the procedureto befollowed by the official receiver

in the exercise of his powers under this section.
] 314
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[Role of the court]**

[251M Powersof court in relation to debt relief orders

(1) Any person may make an application to the court if he is dissatisfied by any act, omission or
decision of the official receiver in connection with adebt relief order or an application for such an
order.

(2) Theofficia receiver may make an application to the court for directions or an order in relation
to any matter arising in connection with a debt relief order or an application for such an order.

(3) The matters referred to in subsection (2) include, among other things, matters relating to the
debtor's compliance with any duty arising under section 251J.

(4) An application under this section may, subject to anything in the rules, be made at any time.

(5) The court may extend the moratorium period applicable to a debt relief order for the purposes
of determining an application under this section.

(6) On an application under this section the court may dismiss the application or do one or more
of the following—
(@) quash thewhole or part of any act or decision of the official receiver;
(b) givetheofficial receiver directions (including adirection that he reconsider any matter
in relation to which his act or decision has been quashed under paragraph (a));
(c) make an order for the enforcement of any obligation on the debtor arising by virtue of
aduty under section 251J;
(d) extend the moratorium period applicable to the debt relief order;
(e) make an order revoking or amending the debt relief order;
(f) make an order under section 251N; or
(g9) make such other order as the court thinksfit.

(7) Anorder under subsection (6)(e) for the revocation of a debt relief order—
(@) may be made during the moratorium period applicable to the debt relief order or at any
time after that period has ended,;
(b) may be made on the court's own motion if the court has made a bankruptcy order in
relation to the debtor during that period,;
(c) may provide for the revocation of the order to take effect on such terms and at such a
time as the court may specify.

(8) An order under subsection (6)(e) for the amendment of a debt relief order may not add any
debts that were not specified in the application for the debt relief order to the list of qualifying
debts.

] 316
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[251IN [Inquiry into debtor's dealings and property
(1) Anorder under this section may be made by the court on the application of the official receiver.

(2) An order under this section is an order summoning any of the following persons to appear
before the court—
(@) the debtor;
(b) thedebtor's spouse or former spouse or the debtor's civil partner or former civil partner;
(c) any person appearing to the court to be able to give information or assi stance concerning
the debtor or his dealings, affairs and property.

(3) The court may require a person falling within subsection (2)(c)—
(@) to provide awritten account of his dealings with the debtor; or
(b) to produce any documentsin his possession or under his control relating to the debtor
or to the debtor's dealings, affairs or property.

(4) Subsection (5) applies where a person fails without reasonable excuse to appear before the
court when he is summoned to do so by an order under this section.

(5) The court may cause awarrant to be issued to a constable or prescribed officer of the court—
(@) for thearrest of that person, and
(b) for the seizure of any records or other documents in that person's possession.

(6) The court may authorise a person arrested under such a warrant to be kept in custody, and
anything seized under such a warrant to be held, in accordance with the rules, until that person is

brought before the court under the warrant or until such other time as the court may order.
] 317

[Offences] **®

[2510 Falserepresentationsand omissions

(1) A personwho makesan application for adebt relief order isguilty of an offenceif he knowingly
or recklessly makes any false representation or omission in making the application or providing
any information or documents to the official receiver in support of the application.

(2) A person who makes an application for a debt relief order is guilty of an offence if—
(@ heintentionally fails to comply with a duty under section 251J(3) in connection with
the application; or
(b) he knowingly or recklessly makes any false representation or omission in providing
any information to the official receiver in connection with such a duty or otherwise in
connection with the application.

(3) Itisimmaterial for the purposes of an offence under subsection (1) or (2) whether or not adebt
relief order is made as aresult of the application.

(4) A personin respect of whom a debt relief order is made is guilty of an offence if—

317 Added by Tribunals, Courts and Enforcement Act 2007 c. 15 Sch.17 para.1 (February 24, 2009: 24 February, 2009
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(@ heintentionally fails to comply with a duty under section 251J(5) in connection with
the order; or

(b) he knowingly or recklessly makes any false representation or omission in providing
information to the official receiver in connection with such aduty or otherwisein connection
with the performance by the official receiver of functions in relation to the order.

(5) Itisimmaterial for the purposes of an offence under subsection (4)—
(@) whether the offence is committed during or after the moratorium period; and
(b) whether or not the order is revoked after the conduct constituting the offence takes

o place.
]

[251P Concealment or falsification of documents

(1) A personin respect of whom a debt relief order is made is guilty of an offence if, during the
moratorium period in relation to that order—
(@) he does not provide, at the request of the official receiver, al his books, papers and
other records of which he has possession or control and which relate to his affairs;
(b) hepreventsthe production to the official receiver of any books, papers or other records
relating to his affairs;
(c) he conceds, destroys, mutilates or falsifies, or causes or permits the conceament,
destruction, mutilation or falsification of, any books, papers or other records relating his
affars;
(d) hemakes, or causes or permits the making of, any false entriesin any book, document
or record relating to his affairs; or
(e) hedisposes of, or aters or makes any omission in, or causes or permits the disposal,
altering or making of any omission in, any book, document or record relating to his affairs.

(2) A personin respect of whom a debt relief order is made is guilty of an offence if—
(@) hedid anything falling within paragraphs (c) to (e) of subsection (1) during the period
of 12 months ending with the application date; or
(b) hedid anything falling within paragraphs (b) to (e) of subsection (1) after that date but
before the effective date.

(3) A personisnot guilty of an offence under thissection if he provesthat, in respect of the conduct
constituting the offence, he had no intent to defraud or to conceal the state of his affairs.

(4) Initsapplication to atrading record subsection (2)(a) haseffect asif thereferenceto 12 months
were areference to two years.

(5) Insubsection (4) “trading record” means abook, document or record which shows or explains
the transactions or financial position of a person's business, including—
(@) aperiodic record of cash paid and received,
(b) astatement of periodic stock-taking, and
(c) except in the case of goods sold by way of retail trade, a record of goods sold and
purchased which identifies the buyer and seller or enables them to be identified.

319 Added by Tribunals, Courts and Enforcement Act 2007 c. 15 Sch.17 para.1 (February 24, 2009: 24 February, 2009
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(6) Itisimmaterial for the purposes of an offence under this section whether or not the debt relief
order in question is revoked after the conduct constituting the offence takes place (but no offence

Is committed under this section by virtue of conduct occurring after the order is revoked).
] 320

[251Q Fraudulent disposal of property

(1) A person in respect of whom a debt relief order is made is guilty of an offence if he made or
caused to be made any gift or transfer of his property during the period between—

(@) the start of the period of two years ending with the application date; and

(b) the end of the moratorium period.

(2) The reference in subsection (1) to making a transfer of any property includes causing or
conniving at the levying of any execution against that property.

(3) A personisnot guilty of an offence under thissection if he provesthat, in respect of the conduct
constituting the offence, he had no intent to defraud or to conceal the state of his affairs.

(4) For the purposes of subsection (3) a person is to be taken to have proved that he had no such
intent if—
(@) sufficient evidence is adduced to raise an issue as to whether he had such intent; and
(b) the contrary is not proved beyond reasonable doubt.

(5) Itisimmaterial for the purposes of this section whether or not the debt relief order in question
Is revoked after the conduct constituting an offence takes place (but no offence is committed by

virtue of conduct occurring after the order is revoked).
] 321

[251R Fraudulent dealing with property obtained on credit

(1) A person in respect of whom a debt relief order is made is guilty of an offence if during the
relevant period he disposed of any property which he had obtained on credit and, at the time he
disposed of it, had not paid for it.

(2) Any other person is guilty of an offence if during the relevant period he acquired or received
property from a person in respect of whom a debt relief order was made (the “debtor”) knowing
or believing—

(@) that the debtor owed money in respect of the property, and

(b) that the debtor did not intend, or was unlikely to be able, to pay the money he so owed.

(3) Insubsections (1) and (2) “relevant period” means the period between—
(@) the start of the period of two years ending with the application date; and
(b) the determination date.

320 Added by Tribunals, Courts and Enforcement Act 2007 c. 15 Sch.17 para.1 (February 24, 2009: 24 February, 2009
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(4) A personisnot guilty of an offence under subsection (1) or (2) if the disposal, acquisition or
receipt of the property was in the ordinary course of a business carried on by the debtor at the time
of the disposal, acquisition or receipt.

(5) Indetermining for the purposes of subsection (4) whether any property isdisposed of, acquired
or received in the ordinary course of a business carried on by the debtor, regard may be had, in
particular, to the price paid for the property.

(6) A personis not guilty of an offence under subsection (1) if he proves that, in respect of the
conduct constituting the offence, he had no intent to defraud or to conceal the state of his affairs.

(7) Inthissection referencesto disposing of property include pawning or pledging it; and references
to acquiring or receiving property shall be read accordingly.

(8) Itisimmaterial for the purposes of this section whether or not the debt relief order in question
Is revoked after the conduct constituting an offence takes place (but no offence is committed by

virtue of conduct occurring after the order is revoked).
] 322

[251S Obtaining credit or engaging in business

(1) A person in respect of whom a debt relief order is made is guilty of an offence if, during the
relevant period—
(@) he obtains credit (either alone or jointly with any other person) without giving the
person from whom he obtains the credit the relevant information about his status; or
(b) heengagesdirectly or indirectly in any business under aname other than that in which
the order was made without disclosing to all personswith whom he entersinto any business
transaction the name in which the order was made.

(2) For the purposes of subsection (1)(a@) the relevant information about a person's status is the
information that—

(@) amoratoriumisin forcein relation to the debt relief order,

(b) adebt relief restrictions order isin force in respect of him, or

(c) both amoratorium and a debt relief restrictions order isin force,
as the case may be.

(3) Insubsection (1) “relevant period” means—
(@) the moratorium period relating to the debt relief order, or
(b) the period for which adebt relief restrictions order isin force in respect of the person
in respect of whom the debt relief order is made,

as the case may be.

(4) Subsection (1)(a) does not apply if the amount of the credit is less than the prescribed amount

(if any).

(5) Thereferencein subsection (1)(a) to a person obtaining credit includes the following cases—
(@) where goods are bailed to him under a hire-purchase agreement, or agreed to be sold

to him under a conditional sale agreement;
(b) whereheispaidinadvance (in money or otherwise) for the supply of goods or services.

322 Added by Tribunal's, Courts and Enforcement Act 2007 c. 15 Sch.17 para.1 (February 24, 2009: 24 February, 2009
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] 323

[251T Offences: supplementary

(1) Proceedings for an offence under this Part may only be instituted by the Secretary of State or
by or with the consent of the Director of Public Prosecutions.

(2) Itisnot adefencein proceedingsfor an offence under this Part that anything relied on, in whole
or in part, as constituting the offence was done outside England and Wales.

(3) A person guilty of an offence under this Part is liable to imprisonment or afine, or both (but
see section 430).

] 324

325

[ Supplementary]

[251U Approved intermediaries

(1) In this Part “approved intermediary” means an individual for the time being approved by a
competent authority to act as an intermediary between a person wishing to make an application for
adebt relief order and the official receiver.

(2) Inthissection *competent authority” means a person or body for the time being designated by
the Secretary of State for the purposes of granting approvals under this section.

(3) Designation as a competent authority may be limited so as to permit the authority only to
approve persons of a particular description.

(4) The Secretary of State may by regulations make provision as to—

(@) the procedure for designating persons or bodies as competent authorities;

(b) descriptions of individuals who are ineligible to be approved under this section;

(c) the procedure for granting approvals under this section;

(d) thewithdrawal of designations or approvals under this section;
and provision made under paragraph (a) or (c) may include provision requiring the payment of
fees.

(5 Therulesmay make provision about the activitiesto be carried out by an approved intermediary
in connection with an application for adebt relief order, which may in particular include—

(@) assisting the debtor in making the application;

(b) checking that the application has been properly completed;

(c) sending the application to the official receiver.

(6) The rules may also make provision about other activities to be carried out by approved
intermediaries.
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(7) An approved intermediary may not charge a debtor any fee in connection with an application
for adebt relief order.

(8) Anapproved intermediary is not liable to any person in damages for anything done or omitted
to be done when acting (or purporting to act) as an approved intermediary in connection with a
particular application by a debtor for adebt relief order.

(9) Subsection (8) does not apply if the act or omission was in bad faith.

(10) Regulations under subsection (4) shall be made by statutory instrument subject to annulment

in pursuance of aresolution of either House of Parliament.
] 326

[251V Debt relief restrictions orders and undertakings
Schedule 4ZB (which makes provision about debt relief restrictions orders and debt relief restrictions
undertakings) has effect. 1%’

[251W Register of debt relief ordersetc

The Secretary of State must maintain aregister of matters relating to—
(@) debt relief orders;
(b) debt relief restrictions orders; and

(c) debt relief restrictions undertakings.
] 328

[251X Interpretation

(1) InthisPart—
“the application date”, in relation to a debt relief order or an application for a debt relief
order, means the date on which the application for the order is made to the official receiver;
“approved intermediary” has the meaning given in section 251U(1);
“debt relief order” means an order made by the official receiver under this Part;
“debtor” means-
(@ inrelation to an application for adebt relief order, the applicant; and
(b) inrelation to a debt relief order, the person in relation to whom the order is
made;
“debt relief restrictions order” and “debt relief restrictions undertaking” means an order
made, or an undertaking accepted, under Schedule 4ZB;
“the determination date”, in relation to adebt relief order or an application for a debt relief
order, means the date on which the application for the order is determined by the official
receiver;
“the effective date” has the meaning given in section 251E(7);
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“excluded debt” is to be construed in accordance with section 251A;

“moratorium” and “moratorium period” are to be construed in accordance with sections
251G and 251H;

“qualifying debt”, in relation to a debtor, has the meaning given in section 251A(2);

“the register” means the register maintained under section 251\W;

“gpecified qualifying debt” has the meaning given in section 251G(1).

(2) In this Part references to a creditor specified in a debt relief order as the person to whom a
qualifying debt is owed by the debtor include areference to any person to whom theright to claim
the whole or any part of the debt has passed, by assignment or operation of law, after the date of
the application for the order.

1320
PART V111
INDIVIDUAL VOLUNTARY ARRANGEMENTS
Moratorium for insolvent debtor
252.— Interim order of court.

(1) Inthecircumstances specified bel ow, the court may in the case of adebtor (being anindividual)
make an interim order under this section.

(2) Aninterim order has the effect that, during the period for which it isin force—
(@ no bankruptcy petition relating to the debtor may be presented or proceeded with,
[...] 330
[ (8@ no landlord or other person to whom rent is payable may exercise any right of
forfeiture by peaceablere-entry in relation to premises|et to the debtor in respect of afailure
by the debtor to comply with any term or condition of histenancy of such premises, except
with the leave of the court, and ]°®
(b) no other proceedings, and no execution or other legal process, may be commenced or
continued [ and no distress may be levied]*" against the debtor or his property except with
the leave of the court.

329 Added by Tribunal's, Courts and Enforcement Act 2007 c. 15 Sch.17 para.1 (February 24, 2009: 24 February, 2009
for the purpose of making rules, regulations and orders; 6 April, 2009 otherwise)

330 Added by Insolvency Act 2000 c. 39 Sch.3 para.2(a) (January 1, 2003 subject to transitional provisions specified
in Sl 2002/2711 arts.3-5)

%1 Words inserted by Insolvency Act 2000 c. 39 Sch.3 para.2(b) (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)



Insolvency Act 1986 Page 180

253.— Application for interim order.

(1) Application to the court for an interim order may be made where the debtor intends to make
aproposal [ under this Part, that is, aproposal]** to his creditors for acomposition in satisfaction
of his debts or a scheme of arrangement of his affairs (from here on referred to, in either case, as
a“voluntary arrangement”).

(2) The proposa must provide for some person (“the nominee”) to act in relation to the voluntary
arrangement either as trustee or otherwise for the purpose of supervising its implementation| and
the nominee must be a person who is qualified to act as an insolvency practitioner, or authorised

to act as nominee, in relation to the voluntary arrangement]** .

(3) Subject asfollows, the application may be made—
(@) if thedebtor isan undischarged bankrupt, by the debtor, the trustee of his estate, or the
official receiver, and
(b) inany other case, by the debtor.

(4) An application shall not be made under subsection (3)(a) unless the debtor has given notice
of [the proposal ]®** to the official receiver and, if there is one, the trustee of his estate.

(5 Anapplication shall not be made while abankruptcy petition presented by the debtor is pending,
if the court has, under section 273 below, appointed an insolvency practitioner to inquire into the
debtor's affairs and report.

254.— Effect of application.

(1) [Atany timewhen an application under section 253 for an interim order is pending,

(@) nolandlord or other person to whom rent is payable may exercise any right of forfeiture
by peaceable re-entry in relation to premises let to the debtor in respect of afailure by the
debtor to comply with any term or condition of his tenancy of such premises, except with
the leave of the court, and

(b)  the court may forbid the levying of any distress on the debtor's property or its
subsequent sale, or both, and stay any action, execution or other legal process against the
property or person of the debtor. ]°*

(2) Any court in which proceedings are pending against an individual may, on proof that an
application under that section has been made in respect of that individual, either stay the proceedings
or allow them to continue on such terms as it thinks fit.

332 Words inserted by Insolvency Act 2000 c. 39 Sch.3 para.3(a) (January 1, 2003 subject to transitional provisions
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335 5.254(1)(a) and words inserted, and part of existing text renumbered as s.254(1)(b) by Insolvency Act 2000 c. 39
Sch.3 para.4 (January 1, 2003 subject to transitional provisions specified in SI 2002/2711 arts.3-5)
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255.— Casesin which interim order can be made.

(1) The court shall not make an interim order on an application under section 253 unless it is
sati sfied—
(a) that the debtor intends to make [a proposal under this Part]** ;
(b) that ontheday of the making of the application the debtor was an undischarged bankrupt
or was able to petition for his own bankruptcy;
(c) that no previous application has been made by the debtor for an interim order in the
period of 12 months ending with that day; and
(d) that the nominee under the debtor's proposal [...] *" iswilling to act in relation to
the proposal.

(2) The court may make an order if it thinks that it would be appropriate to do so for the purpose
of facilitating the consideration and implementation of the debtor's proposal.

(3) Where the debtor is an undischarged bankrupt, the interim order may contain provision as to
the conduct of the bankruptcy, and the administration of the bankrupt's estate, during the period
for which the order isin force.

(4) Subject asfollows, the provision contained in an interim order by virtue of subsection (3) may
include provision staying proceedings in the bankruptcy or modifying any provision in this Group
of Parts, and any provision of the rulesin their application to the debtor's bankruptcy.

(5) Aninterim order shall not, in relation to a bankrupt, make provision relaxing or removing any
of the requirements of provisionsin this Group of Parts, or of the rules, unlessthe court is satisfied
that that provisionisunlikely to result in any significant diminution in, or in the value of, the debtor's
estate for the purposes of the bankruptcy.

(6) Subject to thefollowing provisions of this Part, an interim order made on an application under
section 253 ceases to have effect at the end of the period of 14 days beginning with the day after
the making of the order.

256.— Nominee'sreport on debtor's proposal.

(1) Where aninterim order has been made on an application under section 253, the nominee shall,
before the order ceases to have effect, submit areport to the court stating—
[ (@ whether, in hisopinion, the voluntary arrangement which the debtor is proposing has
areasonable prospect of being approved and implemented,
(ad) whether, in his opinion, a meeting of the debtor's creditors should be summoned to
consider the debtor's proposal, and ]**
(b) if in hisopinion such ameeting should be summoned, the date on which, and time and
place at which, he proposes the meeting should be held.

(2) For the purpose of enabling the nominee to prepare his report the debtor shall submit to the
nominee—

336 Words substituted by Insolvency Act 2000 c. 39 Sch.3 para.5(a) (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)

337 Words repealed by Insolvency Act 2000 c. 39 Sch.5 para.1 (January 1, 2003 as S| 2002/2711)

338 Wordsinserted and existing text renumbered ass.256(1)(aa) by Insolvency Act 2000 c. 39 Sch.3 para.6(a) (January
1, 2003 subject to transitional provisions specified in S| 2002/2711 arts.3-5)
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(@) adocument setting out the terms of the voluntary arrangement which the debtor is
proposing, and
(b) astatement of his affairs containing—
(i) such particulars of his creditors and of his debts and other liabilities and of his
assets as may be prescribed, and
(it) such other information as may be prescribed.

[ (3) The court may—
(@) onan application made by the debtor in a case where the nominee has failed to submit
the report required by this section or has died, or
(b) onan application made by the debtor or the nomineein acasewhereit isimpracticable
or inappropriate for the nominee to continue to act as such,
direct that the nominee shall be replaced as such by another person qualified to act as an insolvency
practitioner, or authorised to act as nominee, in relation to the voluntary arrangement.

(3A) The court may, on an application made by the debtor in a case where the nominee has failed
to submit the report required by this section, direct that the interim order shall continue, or (if it
has ceased to have effect) be renewed, for such further period as the court may specify in the
direction. ]**

(4) The court may, on the application of the nominee, extend the period for which the interim order
has effect so as to enable the nominee to have more time to prepare his report.

(5) If the court issatisfied on receiving the nominee's report that a meeting of the debtor's creditors
should be summoned to consider the debtor's proposal, the court shall direct that the period for
which the interim order has effect shall be extended, for such further period as it may specify in
the direction, for the purpose of enabling the debtor's proposal to be considered by his creditorsin
accordance with the following provisions of this Part.

(6) The court may dischargetheinterim order if it is satisfied, on the application of the nominee—
(@) that the debtor has failed to comply with his obligations under subsection (2), or
(b) that for any other reason it would be inappropriate for ameeting of the debtor's creditors
to be summoned to consider the debtor's proposal.

257.—
[s.257 is not repealed but has been moved into a new Section Group as part of the amendment
inserting s.256A.]%°

339 5.256(3) and (3A) substituted for 5.256(3) by Insolvency Act 2000 c. 39 Sch.3 para.6(b) (January 1, 2003 subject
to transitional provisions specified in S| 2002/2711 arts.3-5)

0 Existing 5.257 ismoved into anew section group and s.256A isinserted by Insolvency Act 2000 c. 39 Sch.3 para.7
(January 1, 2003 subject to transitional provisions specified in SI 2002/2711 arts.3-5)
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[Procedure where no interim order made] **

[256A.— Debtor's proposal and nominee'sreport.

(1) Thissection applies where a debtor (being an individual )—
(@) intendsto make a proposal under this Part (but an interim order has not been made in
relation to the proposal and no application for such an order is pending), and
(b) if heisan undischarged bankrupt, has given notice of the proposal to the official receiver
and, if there is one, the trustee of his estate,
unless a bankruptcy petition presented by the debtor is pending and the court has, under section
273, appointed an insolvency practitioner to inquire into the debtor's affairs and report.

(2) For the purpose of enabling the nomineeto prepare areport to the court, the debtor shall submit
to the nominee—
(@) adocument setting out the terms of the voluntary arrangement which the debtor is
proposing, and
(b) astatement of his affairs containing—
(i) such particulars of his creditors and of his debts and other liabilities and of his
assets as may be prescribed, and
(it) such other information as may be prescribed.

(3) If thenomineeisof the opinion that the debtor isan undischarged bankrupt, or isableto petition
for his own bankruptcy, the nominee shall, within 14 days (or such longer period as the court may
allow) after receiving the document and statement mentioned in subsection (2), submit areport to
the court stating—
(@) whether, in his opinion, the voluntary arrangement which the debtor is proposing has
areasonable prospect of being approved and implemented,
(b) whether, in his opinion, a meeting of the debtor's creditors should be summoned to
consider the debtor's proposal, and
(c) if inhisopinion such a meeting should be summoned, the date on which, and time and
place at which, he proposes the meeting should be held.

(4) The court may—
(@) onan application made by the debtor in a case where the nominee has failed to submit
the report required by this section or has died, or
(b) onan application made by the debtor or the nomineein acase whereit isimpracticable
or inappropriate for the nominee to continue to act as such,
direct that the nominee shall be replaced as such by another person qualified to act as an insolvency
practitioner, or authorised to act as nominee, in relation to the voluntary arrangement.

(5) The court may, on an application made by the nominee, extend the period within which the

nominee is to submit his report.
] 342

341 Existing s.257 is moved into anew section group and s.256A isinserted by Insolvency Act 2000 c. 39 Sch.3 para.7
(January 1, 2003 subject to transitional provisions specified in SI 2002/2711 arts.3-5)

%2 Existing 5.257 ismoved into anew section group and s.256A isinserted by Insolvency Act 2000 c. 39 Sch.3 para.7
(January 1, 2003 subject to transitional provisions specified in SI 2002/2711 arts.3-5)
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Amendments Pending

Pt VIl s. 256A(2): words substituted by L egislative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18
art. 8(1)(a) (April 6, 2010: substitution has effect subject to transitional provisions specified in S| 2010/18 art.12(4))

Pt VIl s. 256A(3): words substituted by L egislative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18
art. 8(1)(b) (April 6, 2010: substitution has effect subject to transitional provisions specified in Sl 2010/18 art.12(4))

[Creditors meeting] **

[257.— Summoning of creditors meeting.

(1) Where it has been reported to the court under [section 256 or 256A 1% that a meeting of the
debtor's creditors should be summoned, the nominee (or his replacement under [section 256(3) or
256A(4)]** ) shall, unless the court otherwise directs, summon that meeting for the time, date and
place proposed in his report.

(2) The persons to be summoned to the meeting are every creditor of the debtor of whose clam
and address the person summoning the meeting is aware.

(3) For this purpose the creditors of a debtor who is an undischarged bankrupt include—
(@) every person who isacreditor of the bankrupt in respect of a bankruptcy debt, and
(b) every person who would be such a creditor if the bankruptcy had commenced on the

day on which notice of the meeting is given.
] 346

Amendments Pending

Pt VIl s. 257(1): substituted by Legislative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18 art. 8(2)
(April 6, 2010: substitution has effect subject to transitional provisions specified in Sl 2010/18 art.12(4))

Consideration and implementation of debtor's proposal

258.— Decisions of creditors meeting.

(1) A creditors meeting summoned under section 257 shall decide whether to approve the proposed
voluntary arrangement.

343 Existing s.257 is moved into anew section group and s.256A isinserted by Insolvency Act 2000 c. 39 Sch.3 para.7

(January 1, 2003 subject to transitional provisions specified in SI 2002/2711 arts.3-5)
344 Words inserted by Insolvency Act 2000 c. 39 Sch.3 para.8(a) (January 1, 2003 subject to transitional provisions
specified in SI 2002/2711 arts.3-5)
3% Words substituted by Insolvency Act 2000 c. 39 Sch.3 para.8(b) (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)
Existing s.257 ismoved into anew section group and s.256A isinserted by Insolvency Act 2000 c. 39 Sch.3 para.7
(January 1, 2003 subject to transitional provisions specified in SI 2002/2711 arts.3-5)
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(2) The meeting may approve the proposed voluntary arrangement with modifications, but shall
not do so unless the debtor consents to each modification.

(3) The modifications subject to which the proposed voluntary arrangement may be approved
may include one conferring the functions proposed to be conferred on the nominee on another
person qualified to act as an insolvency practitioner [or authorised to act as nominee, in relation to
the voluntary arrangement] >’ .

But they shall not include any modification by virtue of which the proposal ceasesto be a proposal
[under this Part]®".

(4) Themeeting shall not approve any proposal or modification which affectstheright of asecured
creditor of the debtor to enforce his security, except with the concurrence of the creditor concerned.

(5) Subject asfollows, the meeting shall not approve any proposal or modification under which—
(@) any preferential debt of the debtor is to be paid otherwise than in priority to such of
his debts as are not preferential debts, or
(b) apreferentia creditor of the debtor isto be paid an amount in respect of a preferential
debt that bears to that debt a smaller proportion than is borne to another preferential debt
by the amount that isto be paid in respect of that other debt.

However, the meeting may approve such a proposal or modification with the concurrence of the

preferential creditor concerned.

(6) Subject as above, the meeting shall be conducted in accordance with the rules.

(7) In this section “preferential debt” has the meaning given by section 386 in Part XlI; and
“preferential creditor” isto be construed accordingly.

259.— Report of decisionsto court.

(1) After the conclusion in accordance with the rules of the meeting summoned under section 257,
the chairman of the meeting shall report the result of it to the court and, immediately after so
reporting, shall give notice of the result of the meeting to such persons as may be prescribed.

(2) If the report is that the meeting has declined (with or without modifications) to approve the
debtor's proposal, the court may discharge any interim order which is in force in relation to the
debtor.

Amendments Pending

Pt VIII s. 259(1): substituted by Legislative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18 art.
8(3)(a) (April 6, 2010: substitution has effect subject to transitional provisions specified in SI 2010/18 art.12(4))

347 Words substituted by Insolvency Act 2000 c. 39 Sch.3 para.9 (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)
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Pt VIII s. 259(2): words substituted by Legisative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18
art. 8(3)(b) (April 6, 2010: substitution has effect subject to transitional provisions specified in Sl 2010/18 art.12(4))

260.— Effect of approval.

(1) Thissection has effect where the meeting summoned under section 257 approves the proposed
voluntary arrangement (with or without modifications).

(2) The approved arrangement—
(@) takeseffect asif made by the debtor at the meeting, and
[ (b) bindsevery person who in accordance with the rules—
(i) wasentitled to vote at the meeting (whether or not he was present or represented
atit), or
(if) would have been so entitled if he had had notice of it,
asif he were a party to the arrangement.
] 348
[ (2A) If—
(@) when the arrangement ceasesto have effect any amount payable under the arrangement
to aperson bound by virtue of subsection (2)(b)(ii) has not been paid, and
(b) the arrangement did not come to an end prematurely,
the debtor shall at that time become liable to pay to that person the amount payable under the
arrangement.
] 348
(3) The Deeds of Arrangement Act 1914 does not apply to the approved voluntary arrangement.

(4) Any interim order in force in relation to the debtor immediately before the end of the period
of 28 days beginning with the day on which the report with respect to the creditors meeting was
made to the court under section 259 ceases to have effect at the end of that period.

This subsection applies except to such extent as the court may direct for the purposes of any
application under section 262 below.

(5) Where proceedings on abankruptcy petition have been stayed by an interim order which ceases
to have effect under subsection (4), that petition is deemed, unless the court otherwise orders, to
have been dismissed.

[261 Additional effect on undischarged bankrupt

(1) This section applies where—
(a) the creditors meeting summoned under section 257 approves the proposed voluntary
arrangement (with or without modifications), and
(b) the debtor isan undischarged bankrupt.

(2) Wherethis section appliesthe court shall annul the bankruptcy order on an application made—
(@) by the bankrupt, or

38 5.260(2)(b) and (2A) substituted for 5.260(2)(b) by Insolvency Act 2000 c. 39 Sch.3 para.10 (January 1, 2003
subject to transitional provisions specified in S| 2002/2711 arts.3-5)
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(b) where the bankrupt has not made an application within the prescribed period, by the
official receiver.

(3) An application under subsection (2) may not be made—
(@) during the period specified in section 262(3)(a) during which the decision of the
creditors meeting can be challenged by application under section 262,
(b) while an application under that section is pending, or
(c) while an appeal in respect of an application under that section is pending or may be
brought.

(4) Wherethissection appliesthe court may give such directions about the conduct of the bankruptcy
and the administration of the bankrupt's estate as it thinks appropriate for facilitating the

implementation of the approved voluntary arrangement.
] 349

262.— Challenge of meeting's decision.

(1) Subject to thissection, an application to the court may be made, by any of the persons specified
below, on one or both of the following grounds, namely—
(@) that avoluntary arrangement approved by acreditors meeting summoned under section
257 unfairly prejudices the interests of a creditor of the debtor;
(b) that there has been some material irregularity at or in relation to such a meeting.

(2) The persons who may apply under this section are—

(@) the debtor;

[ (b) aperson who—
(i) wasentitled, in accordance with the rules, to vote at the creditors' meeting, or
(i) would have been so entitled if he had had notice of it;

] 350

(c) the nominee (or his replacement under [section 256(3), 256A(4) or 258(3)]*" ); and

(d) if thedebtor isan undischarged bankrupt, the trustee of his estate or the official receiver.

(3) [An application under this section shall not be made—
(@) after the end of the period of 28 days beginning with the day on which the report of
the creditors meeting was made to the court under section 259; or
(b) in the case of a person who was not given notice of the creditors meeting, after the
end of the period of 28 days beginning with the day on which he became aware that the
meeting had taken place,
but (subject to that) an application made by aperson within subsection (2)(b)(ii) on the ground that
the arrangement prejudices his interests may be made after the arrangement has ceased to have
effect, unless it has come to an end prematurely.] *?

349 substituted by Enterprise Act 2002 c. 40 Sch.22 para.1 (April 1, 2004)
30 qubstituted by Insolvency Act 2000 c. 39 Sch.3 para.11(1)(a) (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)

31 Words substituted by Insolvency Act 2000 c. 39 Sch.3 para.11(1)(b) (January 1, 2003 subject to transitional
provisions specified in SI 2002/2711 arts.3-5)

%2 Exisiting text renumbered as 5.262(3)(a), (b) and words inserted by Insolvency Act 2000 c. 39 Sch.3 para11(2)
(January 1, 2003 subject to transitional provisions specified in SI 2002/2711 arts.3-5)
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(4) Where on an application under this section the court is satisfied as to either of the grounds
mentioned in subsection (1), it may do one or both of the following, namely—
(@) revoke or suspend any approval given by the meeting;
(b) give adirection to any person for the summoning of afurther meeting of the debtor's
creditorsto consider any revised proposal he may make or, in acase falling within subsection
(1)(b), to reconsider his original proposal.

(5) Where at any time after giving a direction under subsection (4)(b) for the summoning of a
meeting to consider arevised proposal the court is satisfied that the debtor does not intend to submit
such a proposal, the court shall revoke the direction and revoke or suspend any approval given at
the previous meeting.

(6) Wherethe court givesadirection under subsection (4)(b), it may aso give adirection continuing
or, asthe case may require, renewing, for such period as may be specified in the direction, the effect
in relation to the debtor of any interim order.

(7) Inany casewherethe court, on an application made under this section with respect to acreditors
meeting, gives a direction under subsection (4)(b) or revokes or suspends an approva under
subsection (4)(a) or (5), the court may give such supplemental directions as it thinks fit and, in
particular, directions with respect to—
(@) things done since the meeting under any voluntary arrangement approved by the
meeting, and
(b) such things done since the meeting as could not have been doneif an interim order had
been in force in relation to the debtor when they were done.

(8) Exceptin pursuance of the preceding provisions of thissection, an approval given at acreditors
meeting summoned under section 257 is not invalidated by any irregularity at or in relation to the
meeting.

[262A.— Falserepresentations etc.

(1) If for the purpose of obtaining the approval of his creditors to a proposal for a voluntary
arrangement, the debtor—

(@) makes any false representation, or

(b) fraudulently does, or omitsto do, anything,
he commits an offence.

(2) Subsection (1) applies even if the proposal is not approved.

(3) A person guilty of an offence under this section is liable to imprisonment or afine, or both.
] 353

[262B.— Prosecution of delinquent debtors.

(1) Thissection applieswhere avoluntary arrangement approved by acreditors meeting summoned
under section 257 has taken effect.

3 Added by Insolvency Act 2000 c. 39 Sch.3 para.12 (January 1, 2003 subject to transitional provisions specified
in Sl 2002/2711 arts.3-5)
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(2) If it appears to the nominee or supervisor that the debtor has been guilty of any offence in
connection with the arrangement for which heis criminally liable, he shall forthwith—
(@) report the matter to the Secretary of State, and
(b) provide the Secretary of State with such information and give the Secretary of State
such accessto and facilitiesfor ingpecting and taking copies of documents (being information
or documents in his possession or under his control and relating to the matter in question)
as the Secretary of State requires.

(3) Where a prosecuting authority institutes criminal proceedings following any report under
subsection (2), the nominee or, as the case may be, supervisor shall give the authority all assistance
In connection with the prosecution which he is reasonably able to give.

For this purpose, “ prosecuting authority” meansthe Director of Public Prosecutions or the Secretary
of State.

(4) The court may, on the application of the prosecuting authority, direct a nominee or supervisor

to comply with subsection (3) if he hasfailed to do so.
] 354

[262C. Arrangementscomingto an end prematurely

For the purposes of this Part, avoluntary arrangement approved by a creditors meeting summoned
under section 257 comes to an end prematurely if, when it ceases to have effect, it has not been
fully implemented in respect of all persons bound by the arrangement by virtue of section
260(2)(b)(i)- 1%

263.— Implementation and supervision of approved voluntary arrangement.

(1) Thissection applieswhere avoluntary arrangement approved by acreditors meeting summoned
under section 257 has taken effect.

(2) The person who is for the time being carrying out, in relation to the voluntary arrangement,
the functions conferred by virtue of the approval on the nominee (or his replacement under [section
256(3), 256A(4) or 258(3)]** ) shall be known as the supervisor of the voluntary arrangement.

(3) If the debtor, any of his creditors or any other person is dissatisfied by any act, omission or
decision of the supervisor, he may apply to the court; and on such an application the court may—
(@) confirm, reverse or modify any act or decision of the supervisor,
(b) give him directions, or
(c) make such other order asit thinksfit.

(4) The supervisor may apply to the court for directionsin relation to any particular matter arising
under the voluntary arrangement.

(5) The court may, whenever—

%4 Added by Insolvency Act 2000 c. 39 Sch.3 para.12 (January 1, 2003 subject to transitional provisions specified
in Sl 2002/2711 arts.3-5)

355 Added by Insolvency Act 2000 c. 39 Sch.3 para.12 (January 1, 2003 subject to transitional provisions specified
in Sl 2002/2711 arts.3-5)

36 Words substituted by Insolvency Act 2000 c. 39 Sch.3 para.13(a) (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)
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(@) itisexpedient to appoint a person to carry out the functions of the supervisor, and
(b) itisinexpedient, difficult or impracticable for an appointment to be made without the
assistance of the court,
make an order appointing aperson who isqualified to act asan insolvency practitioner [or authorised
to act as supervisor, in relation to the voluntary arrangement] ®’ |, either in substitution for the
existing supervisor or to fill avacancy.
Thisiswithout prejudiceto section 41(2) of the Trustee Act 1925 (power of court to appoint trustees
of deeds of arrangement).

(6) The power conferred by subsection (5) is exercisable so as to increase the number of persons
exercising the functions of the supervisor or, where there is more than one person exercising those
functions, so asto replace one or more of those persons.

[Fast-track voluntary arrangement] *®

[263A Availability
Section 263B applies where an individual debtor intends to make a proposal to his creditors for a
voluntary arrangement and—
(@) the debtor is an undischarged bankrupt,
(b) the official receiver is specified in the proposal as the nominee in relation to the
voluntary arrangement, and

(c) nointerim order is applied for under section 253.
] 359

[263B Decision

(1) The debtor may submit to the official receiver—
(@) adocument setting out the terms of the voluntary arrangement which the debtor is
proposing, and
(b) a statement of his affairs containing such particulars as may be prescribed of his
creditors, debts, other liabilities and assets and such other information as may be prescribed.

(2) If theofficial receiver thinksthat the voluntary arrangement proposed has a reasonabl e prospect
of being approved and implemented, he may make arrangements for inviting creditors to decide
whether to approveit.

(3) For the purposes of subsection (2) apersonisa*creditor” only if—
(@) heisacreditor of the debtor in respect of a bankruptcy debt, and
(b) theofficial receiver isaware of hisclaim and his address.

(4) Arrangements made under subsection (2)—
(@ must include the provision to each creditor of a copy of the proposed voluntary
arrangement,

357 Words substituted by Insolvency Act 2000 c. 39 Sch.3 para.13(b) (January 1, 2003 subject to transitional provisions
specified in Sl 2002/2711 arts.3-5)

3% Added by Enterprise Act 2002 c. 40 Sch.22 para.2 (April 1, 2004)
%9 Added by Enterprise Act 2002 c. 40 Sch.22 para.2 (April 1, 2004)
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(b) must include the provision to each creditor of information about the criteriaby reference
to which the official receiver will determine whether the creditors approve or reject the
proposed voluntary arrangement, and

(c) may not include an opportunity for modificationsto the proposed voluntary arrangement
to be suggested or made.

(5) Where adebtor submits documents to the official receiver under subsection (1) no application
under section 253 for an interim order may be made in respect of the debtor until the official recelver
has—

(@) made arrangements as described in subsection (2), or

(b) informed the debtor that he does not intend to make arrangements (whether because

he does not think the voluntary arrangement has a reasonable prospect of being approved

and implemented or because he declines to act).
] 360

[263C Result

Assoon asisreasonably practicable after theimplementation of arrangements under section 263B(2)
the official receiver shall report to the court whether the proposed voluntary arrangement has been
approved or rejected. 1%

Amendments Pending

Pt VIII s. 263C: words substituted by Legislative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18
art. 9(1) (April 6, 2010: substitution has effect subject to transitional provisions specified in S| 2010/18 art.12(4))

[263D Approval of voluntary arrangement

(1) This section applies where the official receiver reports to the court under section 263C that a
proposed voluntary arrangement has been approved.

(2) Thevoluntary arrangement—
(@) takeseffect,
(b) binds the debtor, and
(c) binds every person who was entitled to participate in the arrangements made under
section 263B(2).

(3) The court shall annul the bankruptcy order in respect of the debtor on an application made by
the official receiver.

(4) An application under subsection (3) may not be made—
(a) during the period specified in section 263F(3) during which the voluntary arrangement
can be challenged by application under section 263F(2),
(b) while an application under that section is pending, or
(c) while an appeal in respect of an application under that section is pending or may be
brought.

360 Added by Enterprise Act 2002 c. 40 Sch.22 para.2 (April 1, 2004)
%1 Added by Enterprise Act 2002 c. 40 Sch.22 para.2 (April 1, 2004)
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(5) The court may give such directions about the conduct of the bankruptcy and the administration
of the bankrupt's estate as it thinks appropriate for facilitating the implementation of the approved
voluntary arrangement.

(6) The Deedsof Arrangement Act 1914 (c. 47) does not apply to the voluntary arrangement.

(7) A referencein thisAct or another enactment to a voluntary arrangement approved under this

Part includes a reference to a voluntary arrangement which has effect by virtue of this section.
] 362

Amendments Pending

Pt VIl s. 263D(1): words substituted by L egislative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18
art. 9(2) (April 6, 2010: substitution has effect subject to transitional provisions specified in SI 2010/18 art.12(4))

[263E Implementation
Section 263 shall apply to a voluntary arrangement which has effect by virtue of section 263D(2)
asit applies to avoluntary arrangement approved by a creditors meseting. 1%

[263F Revocation

(1) The court may make an order revoking a voluntary arrangement which has effect by virtue of
section 263D(2) on the ground—
(@) that it unfairly prejudices the interests of a creditor of the debtor, or
(b) that amaterial irregularity occurred in relation to the arrangements made under section
263B(2).

(2) An order under subsection (1) may be made only on the application of—
(@) the debtor,
(b) a person who was entitled to participate in the arrangements made under section
263B(2),
(c) thetrustee of the bankrupt's estate, or
(d) theofficia receiver.

(3) An application under subsection (2) may not be made after the end of the period of 28 days
beginning with the date on which the official receiver makes his report to the court under section
263C.

(4) But acreditor who was not made aware of the arrangements under section 263B(2) at thetime
when they were made may make an application under subsection (2) during the period of 28 days
beginning with the date on which he becomes aware of the voluntary arrangement.

64

]3

%2 Added by Enterprise Act 2002 c. 40 Sch.22 para.2 (April 1, 2004)
363 Added by Enterprise Act 2002 c. 40 Sch.22 para.2 (April 1, 2004)
34 Added by Enterprise Act 2002 c. 40 Sch.22 para.2 (April 1, 2004)
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Amendments Pending

Pt VIl s. 263F(3): words substituted by Legislative Reform (Insolvency) (Miscellaneous Provisions) Order 2010/18
art. 9(3) (April 6, 2010: substitution has effect subject to transitional provisions specified in SI 2010/18 art.12(4))

[263G Offences

(1) Section 262A shall have effect in relation to obtaining approval to a proposal for a voluntary
arrangement under section 263D.

(2) Section 262B shall have effect in relation to avoluntary arrangement which has effect by virtue
of section 263D(2) (for which purposesthe words* by acreditors meeting summoned under section
257" shall be disregarded).

] 365

PART IX
BANKRUPTCY
CHAPTERII

BANKRUPTCY PETITIONS; BANKRUPTCY ORDERS

Preliminary

264.— Who may present a bankruptcy petition.

(1) A petition for a bankruptcy order to be made against an individual may be presented to the
court in accordance with the following provisions of this Part—
(8) by one of the individual's creditors or jointly by more than one of them,
(b) by theindividua himself,
[ (ba) by atemporary administrator (withinthe meaning of Article 38 of the EC Regulation),
(bb) by aliquidator (within the meaning of Article 2(b) of the EC Regulation) appointed
in proceedings by virtue of Article 3(1) of the EC Regulation, ]%*
(c) by the supervisor of, or any person (other than the individual) who isfor the time being
bound by, a voluntary arrangement proposed by the individual and approved under Part
VIII, or
(d) whereacriminal bankruptcy order has been made against theindividual, by the Official
Petitioner or by any person specified in the order in pursuance of section 39(3)(b) of the
Powers of Criminal CourtsAct 1973.

(2) Subject to those provisions, the court may make a bankruptcy order on any such petition.

365 Added by Enterprise Act 2002 c. 40 Sch.22 para.2 (April 1, 2004)
366 Added by Insolvency Act 1986 (Amendment) (No. 2) Regulations 2002/1240 reg.13 (May 31, 2002)
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Amendments Pending

PtIX c. | s 264(1)(d): section 264(1)(d) and the word "or" immediately preceding it repealed by Criminal Justice
Act 1988 c. 33 Sch. 16 para. (date to be appointed: commencement order)

265.— Conditionsto be satisfied in respect of debtor.

(1) A bankruptcy petition shall not be presented to the court under section 264(1)(a) or (b) unless
the debtor—
(@) isdomiciled in England and Wales,
(b) ispersonaly present in England and Wales on the day on which the petition is presented,
or
(c) atanytimein the period of 3 years ending with that day—
(i) bhas been ordinarily resident, or has had a place of residence, in England and
Wales, or
(if) has carried on businessin England and Wales.

(2) Thereferencein subsection (1)(c) to an individual carrying on business includes—
(a) thecarrying on of businessby afirm or partnership of which theindividual isamember,
and
(b) thecarrying on of business by an agent or manager for the individual or for such afirm
or partnership.

[ (3) Thissection issubject to Article 3 of the EC Regulation. %’

266.— Other preliminary conditions.

(1) Where abankruptcy petition relating to an individual is presented by a person who is entitled
to present a petition under two or more paragraphs of section 264(1), the petition is to be treated
for the purposes of this Part as a petition under such one of those paragraphs as may be specified
in the petition.

(2) A bankruptcy petition shall not be withdrawn without the leave of the court.

(3) The court has agenera power, if it appearsto it appropriate to do so on the grounds that there
has been a contravention of the rules or for any other reason, to dismiss a bankruptcy petition or
to stay proceedings on such a petition; and, where it stays proceedings on a petition, it may do so
on such terms and conditions as it thinks fit.

(4) Without prejudice to subsection (3), where a petition under section 264(1)(a), (b) or (c) in
respect of anindividual is pending at atimewhen acriminal bankruptcy order is made against him,
or ispresented after such an order has been so made, the court may on the application of the Official
Petitioner dismiss the petition if it appearsto it appropriate to do so.

37 Added by Insolvency Act 1986 (Amendment) (No. 2) Regulations 2002/1240 reg.14 (May 31, 2002)
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Amendments Pending

Pt1X c.1s. 266(4): repealed by Criminal Justice Act 1988 c. 33 Sch. 16 para. (date to be appointed: commencement
order)

Creditor's petition

267.— Groundsof creditor's petition.

(1) A creditor's petition must be in respect of one or more debts owed by the debtor, and the
petitioning creditor or each of the petitioning creditors must be a person to whom the debt or (as
the case may be) at |east one of the debtsis owed.

(2) Subject to the next three sections, a creditor's petition may be presented to the court in respect
of adebt or debts only if, at the time the petition is presented—
(@) theamount of the debt, or the aggregate amount of the debts, is equal to or exceedsthe
bankruptcy level,
(b) thedebt, or each of the debts, isfor aliquidated sum payable to the petitioning creditor,
or one or more of the petitioning creditors, either immediately or at some certain, future
time, and is unsecured,
(c) thedebt, or each of the debts, is a debt which the debtor appears either to be unable to
pay or to have no reasonable prospect of being able to pay, and
(d) thereisno outstanding application to set aside astatutory demand served (under section
268 below) in respect of the debt or any of the debts.

(3) A debt isnot to be regarded for the purposes of subsection (2) as a debt for aliquidated sum
by reason only that the amount of the debt is specified in a criminal bankruptcy order.

(4) “Thebankruptcy level” is£750; but the Secretary of State may by order in astatutory instrument
substitute any amount specified in the order for that amount or (as the case may be) for the amount
which by virtue of such an order isfor the time being the amount of the bankruptcy level.

(5) An order shall not be made under subsection (4) unless a draft of it has been laid before, and
approved by aresolution of, each House of Parliament.

Amendments Pending

Pt1X c.1s.267(3): repealed by Criminal Justice Act 1988 c. 33 Sch. 16 para. (date to be appointed: commencement
order)

268.— Definition of “inability to pay”, etc.; the statutory demand.

(1) For the purposes of section 267(2)(c), the debtor appears to be unable to pay adebt if, but only
if, the debt is payable immediately and either—
(a) the petitioning creditor to whom the debt is owed has served on the debtor a demand
(known as “the statutory demand”) in the prescribed form requiring him to pay the debt or
to secure or compound for it to the satisfaction of the creditor, at |east 3 weeks have elapsed
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since the demand was served and the demand has been neither complied with nor set aside
in accordance with the rules, or

(b) execution or other processissued in respect of the debt on a judgment or order of any
court in favour of the petitioning creditor, or one or more of the petitioning creditors to
whom the debt is owed, has been returned unsatisfied in whole or in part

(2) For the purposes of section 267(2)(c) the debtor appears to have no reasonable prospect of
being able to pay adebt if, but only if, the debt is not immediately payable and—
(@) the petitioning creditor to whom it is owed has served on the debtor a demand (also
known as “the statutory demand”) in the prescribed form requiring him to establish to the
satisfaction of the creditor that there is areasonable prospect that the debtor will be able to
pay the debt when it falls due,
(b) at least 3 weeks have elapsed since the demand was served, and
(c) thedemand has been neither complied with nor set aside in accordance with the rules.

269.— Creditor with security.

(1) A debt whichisthedebt, or one of the debts, in respect of which acreditor's petitionis presented
need not be unsecured if either—
(@) the petition contains a statement by the person having the right to enforce the security
that heiswilling, in the event of a bankruptcy order being made, to give up his security for
the benefit of all the bankrupt's creditors, or
(b) the petition is expressed not to be made in respect of the secured part of the debt and
contains a statement by that person of the estimated value at the date of the petition of the
security for the secured part of the debt.

(2) Inacasefaling within subsection (1)(b) the secured and unsecured parts of the debt are to be
treated for the purposes of sections 267 to 270 as separate debts.

270. Expedited petition.

Inthe case of acreditor's petition presented wholly or partly in respect of adebt which isthe subject
of astatutory demand under section 268, the petition may be presented before the end of the 3-week
period there mentioned if thereis a serious possibility that the debtor's property or the value of any
of his property will be significantly diminished during that period and the petition contains a
statement to that effect.

271.— Proceedingson creditor's petition.

(1) The court shall not make a bankruptcy order on a creditor's petition unlessit is satisfied that
the debt, or one of the debts, in respect of which the petition was presented is either—
(@) adebt which, having been payable at the date of the petition or having since become
payable, has been neither paid nor secured or compounded for, or
(b) adebt which the debtor has no reasonable prospect of being able to pay when it falls
due.
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(2) Inacaseinwhich the petition contains such astatement asisrequired by section 270, the court
shall not make a bankruptcy order until at least 3 weeks have elapsed since the service of any
statutory demand under section 268.

(3) Thecourt may dismissthe petition if it is satisfied that the debtor is able to pay al his debts or
is satisfied—
(@) that the debtor has made an offer to secure or compound for adebt in respect of which
the petition is presented,
(b) that the acceptance of that offer would have required the dismissal of the petition, and
(c) that the offer has been unreasonably refused;
and, in determining for the purposes of this subsection whether the debtor is able to pay al his
debts, the court shall take into account his contingent and prospective liabilities.

(4) In determining for the purposes of this section what constitutes a reasonable prospect that a
debtor will be able to pay a debt when it falls due, it is to be assumed that the prospect given by
thefactsand other matters known to the creditor at the time he entered into the transaction resulting
in the debt was a reasonabl e prospect.

(5) Nothing in sections 267 to 271 prejudices the power of the court, in accordance with the rules,
to authorise a creditor's petition to be amended by the omission of any creditor or debt and to be
proceeded with as if things done for the purposes of those sections had been done only by or in
relation to the remaining creditors or debts.

Debtor's petition

272.— Grounds of debtor's petition.

(1) A debtor's petition may be presented to the court only on the grounds that the debtor is unable
to pay his debts.

(2) The petition shall be accompanied by a statement of the debtor's affairs containing—
(@) such particulars of the debtor's creditors and of his debts and other liabilities and of
his assets as may be prescribed, and
(b) such other information as may be prescribed.

273.— Appointment of insolvency practitioner by the court.

(1) Subject to the next section, on the hearing of a debtor's petition the court shall not make a
bankruptcy order if it appears to the court—
(@) that if abankruptcy order were made the aggregate amount of the bankruptcy debts,
so far as unsecured, would be less than the small bankruptcies level,
(b) that if abankruptcy order were made, the value of the bankrupt's estate would be equal
to or more than the minimum amount,
(c) that within the period of 5 years ending with the presentation of the petition the debtor
has neither been adjudged bankrupt nor made acomposition with his creditorsin satisfaction
of his debts or a scheme of arrangement of his affairs, and
(d) that it would be appropriate to appoint a person to prepare areport under section 274.
“The minimum amount” and “the small bankruptcies level” mean such amounts as may for the
time being be prescribed for the purposes of this section.
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(2) Where on the hearing of the petition, it appears to the court as mentioned in subsection (1), the
court shall appoint a person who is qualified to act as an insolvency practitioner in relation to the
debtor—
(@) to prepare areport under the next section, and
(b) subject to section 258(3) in Part VIII, to act in relation to any voluntary arrangement
to which the report relates either as trustee or otherwise for the purpose of supervising its
implementation.

274.— Action on report of insolvency practitioner.

(1) A person appointed under section 273 shall inquire into the debtor's affairs and, within such
period asthe court may direct, shall submit areport to the court stating whether the debtor iswilling,
for the purposes of Part VIII, to make a proposal for avoluntary arrangement.

(2) A report which states that the debtor iswilling as above mentioned shall also state—
(@) whether, in the opinion of the person making the report, a meeting of the debtor's
creditors should be summoned to consider the proposal, and
(b) if inthat person's opinion such a meeting should be summoned, the date on which, and
time and place at which, he proposes the meeting should be held.

(3) On considering areport under this section the court may—
(@) without any application, make an interim order under section 252, if it thinksthat it is
appropriate to do so for the purpose of facilitating the consideration and implementation of
the debtor's proposal, or
(b) if it thinksit would be inappropriate to make such an order, make a bankruptcy order.

(4) Aninterim order made by virtue of this section ceases to have effect at the end of such period
as the court may specify for the purpose of enabling the debtor's proposal to be considered by his
creditors in accordance with the applicable provisions of Part V11I.

(5) Whereit has been reported to the court under this section that ameeting of the debtor's creditors
should be summoned, the person making the report shall, unlessthe court otherwise directs, summon
that meeting for the time, date and place proposed in his report.

The meeting isthen deemed to have been summoned under section 257 in Part V111, and subsections
(2) and (3)of that section, and sections 258 to 263 apply accordingly.

[274A Debtor who meets conditionsfor a debt relief order

(1) Thissection applies where, on the hearing of a debtor's petition—
() it appearsto the court that a debt relief order would be made in relation to the debtor
if, instead of presenting the petition, he had made an application under Part 7A; and
(b) the court does not appoint an insolvency practitioner under section 273.

(2) If the court thinks it would be in the debtor's interests to apply for a debt relief order instead
of proceeding on the petition, the court may refer the debtor to an approved intermediary (within
the meaning of Part 7A) for the purposes of making an application for a debt relief order.

(3) Where areferenceis made under subsection (2) the court shall stay proceedings on the petition
on such terms and conditions as it thinks fit; but if following the reference a debt relief order is
made in relation to the debtor the court shall dismiss the petition.
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] 368

275—...]*®
Other cases for special consideration

276.— Default in connection with voluntary arrangement.

(1) The court shall not make a bankruptcy order on a petition under section 264(1)(c) (supervisor
of, or person bound by, voluntary arrangement proposed and approved) unlessit is satisfied—
(@) that the debtor hasfailed to comply with hisobligations under the voluntary arrangement,
or
(b) that information which was false or misleading in any materia particular or which
contained material omissions—
(i) was contained in any statement of affairs or other document supplied by the
debtor under Part V111 to any person, or
(if) was otherwise made available by the debtor to his creditors at or in connection
with a meeting summoned under that Part, or
(c) that the debtor hasfailed to do all such things as may for the purposes of the voluntary
arrangement have been reasonably required of him by the supervisor of the arrangement.

(2) Where abankruptcy order is made on apetition under section 264(1)(c), any expenses properly
incurred as expenses of the administration of the voluntary arrangement in question shall be afirst
charge on the bankrupt's estate.

277.— Petition based on criminal bankruptcy order.

(1) Subject to section 266(3), the court shall make a bankruptcy order on a petition under section
264(1)(d) on production of acopy of the criminal bankruptcy order on which the petition is based.
Thisdoes not apply if it appears to the court that the criminal bankruptcy order has been rescinded
on appeal.

(2) Subject to the provisions of this Part, the fact that an appeal is pending against any conviction
by virtue of which a criminal bankruptcy order was made does not affect any proceedings on a
petition under section 264(1)(d) based on that order.

(3) For the purposes of this section, an appeal against a conviction is pending—
(@ inany case, until the expiration of the period of 28 days beginning with the date of
conviction;
(b) if notice of appeal to the Court of Appeal is given during that period and during that
period the appellant notifies the official receiver of it, until the determination of the appeal

368 Added by Tribunals, Courts and Enforcement Act 2007 c. 15 Sch.20(1) para.3 (February 24, 2009: 24 February,
2009 for the purpose of making rules, regulations and orders; 6 April, 2009 otherwise)

39 Repealed subject to transitional provisions specified in SI 2003/2093 art.8 by Enterprise Act 2002 c. 40 Sch.26

para.l (April 1, 2004: repeal haseffect as Sl 2003/2093 subject to transitional provisions specified in S| 2003/2093
art.8)
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370

and thereafter for so long as an appeal to the [Supreme Court ]
meaning of [subsection (4).]*"

[ (4) For the purposes of subsection (3)(b) an appeal to the Supreme Court shall be treated as
pending until any application for leave to appeal is disposed of and, if leave to appedl is granted,
until the appeal is disposed of; and for the purposes of this subsection an application for leave to
appeal shall be treated as disposed of at the expiration of the time within which it may be made, if
it is not made within that time. ]

is pending within the

Amendments Pending

PtIX c. 1 s 277. repeaed by Criminal Justice Act 1988 c. 33 Sch. 16 para. (date to be appointed: commencement
order)

Commencement and duration of bankruptcy; discharge

278. Commencement and continuance.

The bankruptcy of an individual against whom a bankruptcy order has been made—
(@) commences with the day on which the order is made, and
(b) continues until the individual is discharged under the following provisions of this
Chapter.

[279 Duration

(1) A bankrupt isdischarged from bankruptcy at the end of the period of one year beginning with
the date on which the bankruptcy commences.

(2) If before the end of that period the official receiver files with the court a notice stating that
investigation of the conduct and affairs of the bankrupt under section 289 is unnecessary or
concluded, the bankrupt is discharged when the notice is filed.

(3) On the application of the official receiver or the trustee of a bankrupt's estate, the court may
order that the period specified in subsection (1) shall cease to run until—

(@) theend of aspecified period, or

(b) thefulfilment of a specified condition.

(4) The court may make an order under subsection (3) only if satisfied that the bankrupt has failed
or isfailing to comply with an obligation under this Part.

(5) In subsection (3)(b) “condition” includes a condition requiring that the court be satisfied of
something.

(6) Inthe case of an individual who is adjudged bankrupt on a petition under section 264(1)(d)—

(@) subsections (1) to (5) shall not apply, and
(b) thebankrupt isdischarged from bankruptcy by an order of the court under section 280.

370 Words substituted by Constitutional Reform Act 2005 c. 4 Sch.9(1) para.44(a) (October 1, 2009)

871 5.277(4) and words substituted for words by Constitutional Reform Act 2005 c. 4 Sch.9(1) para.44(b) (October
1, 2009)
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(7) Thissection iswithout prejudice to any power of the court to annul a bankruptcy order.
] 372

280.— Discharge by order of the court.

(1) An application for an order of the court discharging an individual from bankruptcy in a case
falling within [section 279(6)]** may be made by the bankrupt at any time after the end of the

period of 5 years beginning with the [date on which the bankruptcy commences]*™* .

(2) On an application under this section the court may—
(@) refuse to discharge the bankrupt from bankruptcy,
(b) make an order discharging him absolutely, or
(c) make an order discharging him subject to such conditions with respect to any income
which may subsequently become due to him, or with respect to property devolving upon
him, or acquired by him, after his discharge, as may be specified in the order.

(3) The court may provide for an order falling within subsection (2)(b) or (c) to have immediate
effect or to have its effect suspended for such period, or until the fulfilment of such conditions
(including a condition requiring the court to be satisfied as to any matter), as may be specified in
the order.

281.— Effect of discharge.

(1) Subject as follows, where a bankrupt is discharged, the discharge releases him from all the
bankruptcy debts, but has no effect—
(@ onthefunctions (so far asthey remain to be carried out) of the trustee of his estate, or
(b) ontheoperation, for the purposes of the carrying out of those functions, of the provisions
of this Part;
and, in particular, discharge does not affect the right of any creditor of the bankrupt to provein the
bankruptcy for any debt from which the bankrupt is rel eased.

(2) Dischargedoesnot affect theright of any secured creditor of the bankrupt to enforce his security
for the payment of a debt from which the bankrupt is released.

(3) Discharge does not rel ease the bankrupt from any bankruptcy debt which heincurred in respect
of, or forbearance in respect of which was secured by means of, any fraud or fraudulent breach of
trust to which he was a party.

(4) Discharge does not release the bankrupt from any liability in respect of afine imposed for an
offence or from any liability under a recognisance except, in the case of a penalty imposed for an
offence under an enactment relating to the public revenue or of a recognisance, with the consent
of the Treasury.

872 qubstituted by Enterprise Act 2002 c. 40 Pt 10 s.256(1) (April 1, 2004: substitution of 5.279(3)-(5) has effect in
relation to the period specified in 2002 c¢.40)

37 Words substituted by Enterprise Act 2002 c. 40 Sch.23 para.3(a) (April 1, 2004)
874 Words substituted by Enterprise Act 2002 c. 40 Sch.23 para.3(b) (April 1, 2004)
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[ (4A) In subsection (4) the reference to a fine includes a reference to a confiscation order under
[Part 2, 3 or 4 of the Proceeds of Crime Act 2002]°" . 1%

(5) Dischargedoesnot, except to such extent and on such conditions asthe court may direct, release
the bankrupt from any bankruptcy debt which—
(@) consistsinaliability to pay damages for negligence, nuisance or breach of a statutory,
contractual or other duty, [or to pay damages by virtue of Part | of the Consumer Protection
Act 1987, being in either case] >’ damages in respect of personal injuries to any person,
or
(b)  arises under any order made in family proceedings [ or under a [maintenance
calculation]®*® made under the Child Support Act 1991]%”° [...]*° .

(6) Discharge does not release the bankrupt from such other bankruptcy debts, not being debts
provable in his bankruptcy, as are prescribed.

(7) Discharge does not release any person other than the bankrupt from any liability (whether as
partner or co-trustee of the bankrupt or otherwise) from which the bankrupt is released by the
discharge, or from any liability as surety for the bankrupt or as a person in the nature of such a
surety.

(8) Inthissection—

[ “family proceedings’ means —
(@) family proceedings within the meaning of the Magistrates Courts Act 1980
and any proceedings which would be such proceedings but for section 65(1)(ii) of
that Act (proceedings for variation of order for periodical payments); and
(b) family proceedingswithin the meaning of PartV of the Matrimonial and Family
Proceedings Act 1984.

] 381

“fine” means the same as in the Magistrates Courts Act 1980; and

“personal injuries’ includes death and any disease or other impairment of aperson's physical

or mental condition.

282.— Court's power to annul bankruptcy order.

(1) The court may annul a bankruptcy order if it at any time appears to the court—
(@) that, on any grounds existing at the time the order was made, the order ought not to
have been made, or

375 Words inserted by Proceeds of Crime Act 2002 c. 29 Sch.11 para.16(2) (March 24, 2003: as SSI 2003/210)
376 Added by Proceeds of Crime Act 2002 c. 29 Sch.11 para.16(2) (March 24, 2003 as S| 2003/333)
817 Words substituted by Consumer Protection Act 1987 (c.43), ss. 41(2), 47(1)(2), 48, Sch. 4 para. 12

378 Words substituted in relation to cases specified in Sl 2003/192 art.3 by Child Support, Pensions and Social Security
Act 2000 c. 19 Sch.3 para.6 (March 3, 2003 in relation to cases specified in Sl 2003/192 art.3)

379 Words added by Child Support Act 1991 c. 48 Sch.5 para7 (April 5, 1993 subject to transitional provisions
specified in S| 1992/2644 Sch.1)

380 Words repealed by Children Act 1989 c. 41 Sch.11(I1) para.11(1) (October 14, 1991)

%81 Definition of "family proceedings' substituted for the definitions of "domestic proceedings' and "family proceedings’
by Children Act 1989 c. 41 Sch.11(I1) para.11(2) (October 14, 1991)
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(b) that, to the extent required by the rules, the bankruptcy debts and the expenses of the
bankruptcy have all, since the making of the order, been either paid or secured for to the
satisfaction of the court.

(2) The court may annul abankruptcy order made against an individual on apetition under paragraph
(@), (b) or (c) of section 264(1) if it at any time appearsto the court, on an application by the Official
Petitioner—
(@) that the petition was pending at a time when a criminal bankruptcy order was made
against the individual or was presented after such an order was so made, and
(b) no appea is pending (within the meaning of section 277) against the individual's
conviction of any offence by virtue of which the criminal bankruptcy order was made;
and the court shall annul a bankruptcy order made on a petition under section 264(1)(d) if it at any
time appears to the court that the criminal bankruptcy order on which the petition was based has
been rescinded in consequence of an appeal .

(3) The court may annul abankruptcy order whether or not the bankrupt has been discharged from
the bankruptcy.

(4) Where the court annuls a bankruptcy order (whether under this section or under [section 261
or 263D in Part VI11]% )—
(@) any saleor other disposition of property, payment made or other thing duly done, under
any provision in this Group of Parts, by or under the authority of the official receiver or a
trustee of the bankrupt's estate or by the court is valid, but
(b) if any of the bankrupt's estate isthen vested, under any such provision, in such atrustee,
it shall vest in such person as the court may appoint or, in default of any such appointment,
revert to the bankrupt on such terms (if any) as the court may direct;
and the court may include in its order such supplemental provisions as may be authorised by the
rules.

G [..]"

Amendments Pending

PtIX c.1s.282(2): repealed by Criminal Justice Act 1988 c. 33 Sch. 16 para. (date to be appointed: commencement
order)

[281A Post-dischargerestrictions
Schedule 4A to this Act (bankruptcy restrictions order and bankruptcy restrictions undertaking)
shall have effect. 1%

382 Wordsinserted by Enterprise Act 2002 c. 40 Sch.23 para.4(a) (April 1, 2004)
383 Repealed by Enterprise Act 2002 c. 40 Sch.26 para.1 (April 1, 2004 as S| 2003/2093)

384 Added subject to transitional provisions specified in SI 2003/2093 art.7 by EnterpriseAct 2002 c. 40 Pt 10 5.257(1)
(April 1, 2004: addition has effect subject to transitional provisions specified in SI 2003/2093 art.7)
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CHAPTER 11

PROTECTION OF BANKRUPT'S ESTATE AND INVESTIGATION OF HISAFFAIRS

283.— Definition of bankrupt's estate.

(1) Subject asfollows, abankrupt's estate for the purposes of any of this Group of Parts comprises—
(@) al property belonging to or vested in the bankrupt at the commencement of the
bankruptcy, and
(b) any property which by virtue of any of thefollowing provisions of thisPart is comprised
in that estate or istreated as falling within the preceding paragraph.

(2) Subsection (1) does not apply to—
(@ suchtools, books, vehiclesand other items of equipment as are necessary to the bankrupt
for use personally by him in his employment, business or vocation;
(b) such clothing, bedding, furniture, household equipment and provisions as are necessary
for satisfying the basic domestic needs of the bankrupt and his family.
This subsection is subject to section 308 in Chapter IV (certain excluded property reclaimable by
trustee).

(3) Subsection (1) does not apply to—
(@) property held by the bankrupt on trust for any other person, or
(b) theright of nomination to a vacant ecclesiastical benefice.

[ (3A) Subject to section 308A in Chapter 1V, subsection (1) does not apply to—
(@) atenancy which isan assured tenancy or an assured agricultural occupancy, within the
meaning of Part | of the Housing Act 1988, and the terms of which inhibit an assignment
as mentioned in section 127(5) of the Rent Act 1977, or
(b) aprotected tenancy, within the meaning of the Rent Act 1977, in respect of which, by
virtue of any provision of Part IX of that Act, no premium can lawfully be required as a
condition of assignment, or
(c) atenancy of adwelling-house by virtue of which the bankrupt is, within the meaning
of the Rent (Agriculture) Act 1976, a protected occupier of the dwelling-house and the
terms of which inhibit an assignment as mentioned in section 127(5) of the Rent Act 1977,
or
(d) asecure tenancy, within the meaning of Part IV of the Housing Act 1985, whichis not

capable of being assigned, except in the cases mentioned in section 91(3) of that Act.
] 385

(4) Referencesinany of thisGroup of Partsto property, inrelation to abankrupt, include references
to any power exercisable by him over or in respect of property except in so far as the power is
exercisable over or in respect of property not for the time being comprised in the bankrupt's estate
and—
(@) issoexercisable at atime after either the official receiver has had hisrelease in respect
of that estate under section 299(2) in Chapter 111 or a meeting summoned by the trustee of
that estate under section 331 in Chapter 1V has been held, or
(b) cannot be so exercised for the benefit of the bankrupt;

%5 3, 283(3A) inserted by Housing Act 1988 (¢.50), s. 117(1)
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and a power exercisable over or in respect of property is deemed for the purposes of any of this
Group of Partsto vest in the person entitled to exerciseit at the time of the transaction or event by
virtue of which it is exercisable by that person (whether or n